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" UNITED STATES OF AMERICA, and the
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"IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

v

Plamtlffs, : ' : ‘
: Civil Action No. 97-1863

V.
AK STEEL CORPORATION etal.

Defendants

REMEDIAL DESIGN/REMEDIAL ACTION CONSENT DECREE

L lLAC_LG_KQM
Al Concurrent with the filing of tlus Consent Decree the Umted States of Amenca (“Umted -

States™), on behalf of the Admmlstrator of the Umted States Envnonmental Protectlon Agency

i

(“EPA™), has filed a fourth amended complaint in this matter, (“Complamt”), nrsuant to Section

N

107 of the Comprehensive Environmental Response, Compensation,'and Liabilit& Act, as

amended, (“CERCLA™), 42 U.S.C. § 9607. "No Settling Defendant opposes the United States’

concurrent ‘motion for leave to file its amended cornplain_t.‘ .
. B. The United States in its Complaint seeks, inter alia: (1) reimhursenient of costs incurred
by EPA and the De‘part"ment of Justice for response actions at t11e' B‘reslnb‘e-Penn Superfund Site in -

Moon Townshrp, Pennsylvama, together wnh accrued mterest (2) performance of studies and

. response work by the defendants at the Site in accordance with the Natlonal Contmgency Plan, 40

C.FR. Part 300 (as amended) and ()a declaratory judgment of hablllty for all unrelmbursed
response costs incurred or to »be incurred by_the _Umted States that will be binding on any

subsequent action or actions to recover such further response costs.:
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C In accordance with the Natlonal Contingency Plan and Sectlon 12l(f)(1)(F) of CERCLA,

42US.C.§ 9621(0(1)(F) EPA notlﬁed the Commonwealth of Pennsylvama (the

“Commonwea.lth”) on December 14, 2007 of negotratlons with potentlally responsrble parties

) regardmg the unplementatlon of the Remedral Desrgn and Remedial Action for the Srte and EPA

has provrded the Commonwealth with an opportunrty to partlclpate in such negotlatlons and bea

party to this Consent Decree

D The Commonwealth has also ﬁled a complaint agamst the. Setthng Defendants in tlus

Court allegmg that the Settlmg Defendants are Jiable to the Commonwealth under Sectron 107 of .

CERCLA 42 U S. C § 9607

E In accordance w1th Secnon 122G)(1) of CERCLA 42US.C. § 9622(_])(1) EPA notlﬁed
the National Oceamc and Atmospherlc Admxmstratron on December 19 2007 of negotratrons '

w1th potentrally responsrble partres regardmg the release of hazardous substances that may have

resulted in mjury to the natural resources under Federal trusteeshlp and encouraged the trustee(s)

to part1c1pate in the negotlatlon of this Consent Decree.

_ 'F. The defendants that have entered into this Consent Decree (“Settlmg Defendants”) do not.
admit any liability to the Plamttffs ar1s1ng out of the transactions or occurrences alleged in the

Complarnt, nor do they acknowledge that the release or threatened release of hazardous

: substance(s) at or from the Stte consntutes an 1mmment or substantial endangerment to the pubhc '

health or welfare or the env1ronment.

G. Pursuant to Section 105 of CERCLA, 42 U.S.C: § 9605, EPA placed the Site on the

Natlonal Priorities List, set forth at 40 C.F.R. Part 300, Appendix B, by publication in the Federal
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Reglster on June 17, 1996 61 Fed. Reg 30510.
H In January 2000, in response to a release or a substantial threat of a release of a

haza.rdous substance(s) at or from the Site, EPA 1ssued an Admxmstratlve Order on Consent to a

subset of Settling Defendants_(i.e., CBS Corporation, Exxon Mobil Corporation, Ford Motor

Company, General Motors Corporation, Hussey Coppeér, Ltd;, and United States Steel
Corporation, collectively the “Work Group™), for the’ performanee of a Remedial Investigation
and Feasibility Study_(“Rl/F $”) for the Site pursuant to 40 C.F.R. § 300.430.

I. The Work Group completed the Remedial Investigation (“RI”) Report in August 2005,

. and the Work Group completed a Feasibility Study (“FS”) Report on December 6, 2006 (with an

addendunl eompleted in February 2007). |

J. Pursnant to,Section 1 17 of CERCLA, 42 U.S.C. § 9617, EPA published notice of the
completion of the FS ‘and of the proposed plan for remedia,l, action on Morch 30,2007,ina rnajor
local newspaper of general circleation, EPA provided an opportunity for written and orat -
comments from the public on the proposed plan for remedlal aetlon A copy of the transcnpt of
the pubhc meetmg is avarlable to the pubhc as part of the adrrumstratlve record upon which the
Reglonal Admmlstrator based the selectlon of the response actlon

K. The decision by. EPA"on_the_ remedial action to be 1mp1emented at the Site is embodied in

a final Record of Decision (“ROD”) executed on AuguSt 30, 2007, on Which- the Comnionwealth

* has glven its concurrence. The ROD includes EPA's explanatlon for any SIgmﬁcant dlfferences .

between the final plan and the proposed plan as well as a responsweness summa.ry to. the pubhc

comments. Notice of the final plan was published in accordance with Section 117(b) of
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L. Based on the mformatlon presently avaxlable to EPA and the Commonwealth EPA and
the Commonwealth belreve that the Work w111 be properly and promptly conducted by the Settlmg )

Performmg Defendants if conducted in accordance with the requirements of this Consent Decree

a.nd its appendrces

.M Solely for the purposes of Sectlon 1130) of CERCLA 42 US.C. § 9613(]), the

"Remedral Action selected by the ROD and the Work to be performed by the Settlmg Performmg

Defendants shall constltute a response 'actlon taken or ordered by the President.

N The Partres recogmze, and the Court by entering th1s Consent Decree finds; that this

\ 'Consent Decree has been negonated by the Partres in good faith and implementation of thrs ,“- ‘
'Consent Decree will expedrte the cleanup of the Site and will avord prolonged and complicated

- litigation between the Parties, and that this Consent Decree i is fair, reasonable, and in the public

interest.
NOW, THEREFORE, it is hereby Ordered Ad]udged and Decreed
In. JURISDICTION

1. This Court has jurisdiction over the subject matter of this action pursuant ‘to 28 US.C. §§ .

1331 and 1345, and 42 US.C. §5.9607, "and 9613(1;) This Court also has personal jurisdi'ction

- .over the Settllng Defendants Solely for the purposes of thlS Consent Decree and the underlymg

‘Complamt, Settlmg Defendants warve all ob_] ections and defenses that they may have. to

Junsdlctwn of the Court or to venue in this District, including but not hrmted to those based on

: ﬁstatu'te\'of limitations. Settling Defendants shall not challenge the terms of this Consent Decree or
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this Court's jurisdiction to enter and enforce this Consent Decree.
IIl. PARTIES BOUND

2. This Consent Decree applies to and is‘binding upon the United States, the .

Commonwealth and upon Setthng Defendants and their heirs, successors and assigns. Any

change i in ownership or corporate status ofa Sett]mg Defendant 1ncludmg, but not limlted to, any
transfer of assets or real oropersonal property, shall in no way alter such« Settling Defendants’
responsrblhtles under this Consent Decree |

3 Settling Perforrmng Defendants shall provrde a copy of this Consent Decree to each -
contractor hired to perform the Work (as defined below) required by this Consent Decreje and to
each person representing any -Settling Defendant with respect to the Site or th‘e Work and shall -
condition ail contracts entered into hereunder upon perforrnance of the"Work in conformity with
the terms. of this-Consent Decree Settling Perfonning Defendants or their contractors shall

provrde written notice of the Consent Decree to all subcontractors hired to perform any pomon of

the Work requrred by this Consent Decree Settling Performing Defendants shall nonetheless be o

“responsible for ensunng that their contractors and subcontractors perform the Work contemplated

herein in accordance with this Consent.Decree . With regard to the activities undertaken pursuant
to this Consent Decree, each contractor and suocontractor shall be deerned tobeina contractual
relatlonship with the Setthng Performmg Defendants within the meaning of Section 107(b)(3) of
CERCLA, 42 U.S.C. § 9607(b)(3).

e

| B IV. DEFINITIONS

4. Unless otherwise e)xpressly provided herein, terms used in this Consent Decree which are

-

S e e e O SO
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deﬁned in CERCLA or in regulatrons promulgated under CERCLA shall have the meamng

a351gned to them i in CERCLA or in such regulatlons Whenever terms listed below are used in -

this Consent Decree orin the appendrces attached hereto and 1ncorporated hereunder the

following definitions:shall apply: )

“BreSIube-Penn Special Account” shall mean the special account established at the Site by

- EPA pursuant to Sechon 122(b)(3) of CERCLA 42 U S.C. §9622('b)(3) -

| “CERCLA” shall mean the Comprehensxve Envuonmental Response, Compensatlon and :

' L1ab111ty Act of 1980 as amended 42U.S. C §§ 9601 9675

“Commonwealth” shall mean the Commonwealth of Pennsylvania

“Consent Decree” shall mean th15 Decree and all appendlces attached hereto (hsted in-
Section XXIX) In the event of conﬂtct between this Decree and any appendxx, this Decree shall
control. |

. “Continée‘nt Remedial Action 17 shall mean the»components of the remedy, as set forth in
the ROD at paées 3‘8-'46, Section 12, “Selected l{emedy,” to be implemented to‘address the
contamination at the Site in the event that EPA determlnes that the Waste Management
Conta.mment Area System (WMACS) has fatled or will fail to meet Performance Standards.

“Contmgent Remed1a1 Action 2" shall mean the components of the remedy, as set forth in”

 the ROD at pages 38-46, Section 12 “Selected Remedy,” to be nnplemented to address the =

- 'contammatron at the Srte m the event that EPA determmes that the Enhanced Momtored Bro— ,

a_ttenuatlon (EMBA) Remedial Action farled or will fail to meet and maintain all of the_ EMBA

. Remedi_al Action Performance Standards.
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“Contmgent Remedial Action 1 and/or 2 Operatlon and Maintenance” shall mean all '
actlvmes requlred to maintain the effectlveness of the Contmgent Remedial Action pursuant to the
Operatlon and Maintenance Plan approved or developed by EPA pursuant to this Consent Decree

“Contmgent Remedial Action 1 and/or 2 Work Plan” shall mean the document developed
pursuant-to Paragraph l2(f) of this Consent Decree and approved by EPA, and any amendments -

thereto Because these components of the remedy are contmgent upon the results of whether the

" contarnment system and/or EMBA will meet Performance Standards, desrgn efforts have been

deferred until the ne‘ed for these remedial components-are determrned in accordance with
Paragraph 10 of this Consent Decree.

“Contlngent Remedial Design 1 and/or 2'Work Plan” shall rnean the document developed

“ pursuant to Paragraph 12(f) of this Consent Decree and approved by EPA, and any amendments |

_ thereto.

“Day” shall mean a calendar day unless expressly stated to be a workmg day “Workmg
day” shall mean a day other than a- Saturday, %unday, or Federal hol1day In computmg any penod
of time under thls Consent Decree where the last day would fallon a Saturday, Sunday, or
Federal hohday, the period shall run until the close of business of the next workrng day. .

“Duly Authorized Representatlve” shall- ‘mean-a person set forth or desrgnated in accordance

. w1th the procedures set forth in 40 C FR. § 270 ll(b) o o ‘ g

“Effectlve date” shall be the eﬁ'ectlve date of this Consent Decree as prov1ded in Section

XXVII of this Consent Decree. -
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“EPA” shall mean the Umted States’ Env1ronmental Protectton Agency and any successor
departments or agenctes of the Umted States
“Future Response Costs” sha'.ll mean all cdsts '~including', but not limited 1o, diréct and

dlrect costs, that the Umted States and/or the Commonwealth incur in connection with the Slte

aﬁer February 28, 2007, and February 1, 2009 respectwely. Future Response Costs shall also. -

mclude, (a) all Interest on those Past Response Costs Settling Defendants have agreed to
retmburse under thrs Consent Decree whlch has accrued pursuant to 42 U S.C. § 9707(a) for the

Umted States during the perlod from February 28, 2007 to the date of payment and for the

- Commonwealth during the~pertod from Febru_ary 1,‘ 2009, to the date of payment, (b) all costs of ‘
" the United States and the Cominonwealth incurred prior to February 28, 2007, and Febriary 1,

: 2009,respectliyely, which are not identified on the summary of costs attached hereto as Appendix . -

AandF. .

L ) “lnstitutional Controls” shall mean those measures that are instituted to control the use of

land, such as ‘easements, covenants, title notices, and land use restrlctlons through orders from or
agreements W1th EPA, to prevent the use-of the Slte in any manner that would interfere with-
implementation of or adversely affect'the integrity or protectiveness of the selected remedy.

-

Those institutional controls include, but are not limited to, measures to provide for worker safety

~ and a prohibition on use of the Site for residential purposes. Institutlonal controls.also include,

but are not limited to; a prohibition on the insta_llation and/or use of groundwater wells, unless

those activities are necessary to implement- the selected remedy. Those institutional controls

include, but are not limited to, those controls set forth in Paragraphs 28(b) and 28(c) of this
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_ Consent Decree, and also as set forth'in Appendix B of this Consent Decree.

“Interest” shali‘ mean interest at the rate specified for interest on inves’tmehts of the

‘ Hazardous Substance Superfund estabhshed by 26 U S.C. § 9507, compounded annually on

October 1 of each year, in accordance with 42 U.S. C § 9607(a). The applrcable rate of interest

shall be the rate_, in effect at the time the interest accrues. The rate of i mterest is subject to c_hange

)

!

“Matters Addressed” shall mean and include all response costs incurred and to be incurred

by the Umted States wrth respect to the Site and all response actions taken or to be taken in

, connectlon with the Site, provrded that “matters addressed” shall not include any matter as to

which the United States has reserved its nghts in this Consent Decree

“Natlonal Contrngency Plan” or “NCP” shall mean the Natlonal Orl and Hazardous

Substances Pollutio'n Con_tmgenc’:y Plan promulgated pursuant to Section 105 of CERCLA, 42

U.S C. § 9605 Acodiﬁ'ed at 40 C.F.R. Part 300 and anyamendx’nents thereto.

“Operatlon and Mamtcnance” or “O & M shall mean all act1v1t1es requrred to mamtaln the

,
7~

- eﬂ'ectlveness of the Remedlal Actron as requlred under the Operatlon and Marntenance Plan

’ approved or deVelopedby EPA pursuant to thls Consent Decree.

" “PADEP” shall mean the “Pennsylvania Department of Environmental Protectron” and any

_ successor departments or agencies of the Commonwealth.

“Paragraph” shall mean-a portion of this Consent Decree ident_iﬁed by an arabic numeral or

. an‘upper or lower case letter.

- “Parties” shall mean the United States, the Commonwealth, and the Settling Defend_ants.‘
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“Past Response Costs” shall mean ‘those costs, in'cludi.ng,' but not limited to, direct and
mdlrect costs, which the United States. has paid at'or in connection with the Site through February
28, 2007 and which are identified in the summary of costs’ attached hereto as Appendlx A plus
Interest on all such costs whlch has accrued pursuant to 42 U S. C § 9607(a) through February 28,

2007, together with all costs, including, but not hmlted to, direct and indirect costs, that the

’CommonWealth has paid at or in connection with the Site through January 31, 2009, and which

. are identified in the summary of costs attached hereto as A"plo'e'ndix F, plus Initerest on all such h

costs which accrued pursuant to 42 U.S.C. § 9607(2) through such date.
“Performance Standards” shall mean the cleanup standards and other measures of

achieve;hent of the goals of the Remedial Action, set forth on pages 39-46 of the ROD attached

he_reto as Aopendix C and those th_at are developed by the Settling Perfonning Defendants and

approved by EPA durmg Remedial Design.

. “Plaintiffs” shall mean the United States and the Commonwealth of Pennsylvanial |
“RCRA” shall mean the Solid Waste Disposal Act, as amended, 42 U.S.C. §§ 6901 et seq.
(also"knoyvn as?the Resource Conservation and Recovery Act).
“Record of D:ecision’-’ or “ﬂROD”"shall‘ mean the EPA Record of Decision relatihg to the Site |

signed on August 30, 2007 and any arnendments of explan'ation of significant differences thereto, :

‘ ,by the Regional Admlmstrator EPA Regxon III or his/her delegate and aII attachments thereto

] The ROD is attached as Append1x C

“Remedlal Actnon” shall mean those activities, except for Remedial Desxgn and Operatlon |

and Maintenarice, to be undertaken by the Settlmg Performmg Defendants to implement the ROD,

10
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in accordance with the final Remed1al Desxgn and Remedlal Action Work Plans and other plans
approved by EPA. | -/ | L |

. “Remedial Actio'n Work Plan” s'hall mean the doc'ument developed ‘pursuant to Paragraph .
12 of tlus Consent Decree and approved by EPA, and any amendments thereto | |

' “Remedral De51gn” shall mean those activities to be undertaken by the Settling Performmg

Defendants to develop the final plans and ,spec_xﬁcatmns for the Remedlal Action puxsuant to the |

Remedial Design Work Plan.

“Remedlal De51gn Work Plan” shall mean the document developed pursuant to Paragraph 12
of this Consent Decree and approved by EPA and any amendments thereto. |
) “Sectlon” shall mean a pomon of this Consent Decree 1dent1ﬁed by a Roman numeral
“Settlmg Defendants” shall mean  the Partles 1dent1ﬁed in Appendlx D (Setthng Non- .
Performmg Defendants) and Partles identified in Appendlx E (Setthng Performmg Defendants),

lncludmg their successors—m—mterest but only to the extent. that such successor entltles 11ab111ty is

alleged to derlve frorn the respectlve Settlmg Defendant $ CERCLA 11ab111ty for the Site.

-“S‘ettling Non-Perfonning De_fendants” shall mean the Settlmg Defendants 1dent1ﬁed and so
"‘Settling Performing Defendants” shall mean the Settling Defendants identified and so .
desngnated in Appendlx E.

' “Slte” shall ' mean the Breslube-Penn Superﬁ.md Site, encompassmg approx1mately 7 acres,

- located on both Ewmg Road and at 84 Montour Road in Moon Townshlp, Allegheny County,

‘Pennsylvama and dep1cted in the ROD and any areas to which hazardous substances deposrted or .

11




Case 2:97-cv-01863-JFC-LPL Documeht 491  Filed 09/02/2009 - Page 14 of 147

United States v. AR Stecl ct- ol : ' L '
Renedibl Design/Reacdial Action anmtDaaw ‘ : ;

released on the 7 acre parcél hé\)é_ nﬁgrated.

| “Sﬁpé;yismg Conuéctbr”shall.mem the principal contractor retained by the Settliné'
Perfofmipg Defendants to supervise andldﬁect the i:ﬂplementatibn of the Wp_rk uqder this
Consent Decree. | |

“United States” shall mean the United States of America.

“Waste Material” shall ‘mean (1) any “hazardous substance” under Section 101(14).of

CERCLA, 42 U.S.C. § 9601(14); (2) anyt pollutant or contaminant under Section 101(33), 42

U.S.C. § 9601(33); and (3) any “solid waste” under Section'1004(27) of RCRA, 42 U.S.C. E

 §.690327).

“Work” shall mean all activities Settling Performing Defendants are required to perform

p

- under this Consent Decree, except those req\iired by Sectié)n XXV (Retention of Records).

V. GENERAL PROVISIONS
5. O_bjectives of the Earties . -

The objectives of the Parties in entering into this Consent Decree are to protect public health

or welfare or the environment at the Site by the design and implementation of response actions at

the Site By the 'Settling Performing D@fendmﬁ, to reimburse response costs of the Plaintiffs, and -

to resolve thé claims of Plaintiffs agaihst Settlmg Defendants as provided in this Consent Decree.
a. Settling Perfbrminngeféﬁdants shall finance and perfof,rﬁ_ the‘,‘Wofk in accordance

with this Consent D'ecrlee‘,- the ROD, and all work plans and other plahs, standards, gpqciﬁcations,

and schedules set forth herein or developed by Settling Performing Defendants and approved by.

12
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EPA pursuant to thlS (,onsent Decree Settling Performmg Defendants shall also relmburse the

United States and the Comrnonwealth for Past Response Costs and Future Response Costs as

provided in this Consent Decree.
b. The obligations of Settling Performing Defendants to finance and perform the . |

Work and to pay amounts owed the United States and the Commonwealth under this Consent

‘Decree arejoint and several. In the event of the insolvency or other failure of any one or more

Setthng Performing Defendants to 1mplement the. requlrements of this Consent Decree, the
remaining Setthng Performmg Defendants shall complete all such requlrements

c. Inthe ev(ent that any of the Settling. Perforrmng Defendants files for bankruptcy or
is placed involuntarily in bankruptcy proceedmgs, such Settlmg Performmg Defenda.nt shall notify '
the Umted States within three (3) days of such filing. |

d. As negotiated between Settling Pcrforrning/De'fendants and Settling Non- .
Performing Defendants the Settling Ndn—Perforrning Defendants each have aéreed tol pay-the
Setthng Performmg Defendants w1th1n thnty (30) days after each of their executron of thls

Consent Decree, all momes necessary to satlsfy any clarms Settling Performmg Defendants’ ‘may

have under mter alla Sectlons 106, 107 or 1 13 of CERCLA for response actlons or response

' costs relatmg to, or arising out of, the Breslube—Penn Superfund Slte Speclﬁcally, ¢ach Settling

Non—Performmg Defendant has agreed to pay the amount listed next to 1ts name in Appendrx D,
whlch amounts total $4,332,421.42. Accordmgly, subject to the Umted States reservations of

nghts set forth in Section XXI (Covenants Not to Sue by Plamtrffs) ‘the Settling Non—Performmg

A

Defendants shall have no further obligations under this Consent Decree except as otherwrse

- I3
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speclﬁcally set forth i m this Consent Decree or in any agreement between the Setthng Defendants

7. Compllance Wlth Apphcable Law ‘ o : ' - -

All actlvmes undertaken by Settlmg Performmg Defendants pursuant to this Consent Decree

. shall be performed in accordance with the reqmrements of all apphcable federal and state laws -

and regul'ations. Settling Performm‘g Defen‘dants must also comply with all applicable or relevant

'\a‘nd*apprOpriate.requ_ireme’nts of all Federal and state environmental laws as set forth in the ROD.

The activities conducted p_ursuant to this Cornsenit Decree, if approved by EPA, shall be considered

' 'to:be consistent with the NCP.

8. Permrts

a. As provided in Section 121(e) of CERCLA and Section 300. 400(e) of the NCP,

no permit shall be required for any [portlon of the Work conducted entlrely on-site (i.e., w1th1n the 1

‘areal extent of contamination or in very close proximity to the contamination and necessary for

im‘blementation of th:e, Work). Wh'ere' any portion of the Work that is not on-site requires»a federal
or state permit or approtfal, Settling ferforming Defendants shall submit timely and complete |
applications and take all other actions necessary to obtam all such permits or approvals..

b The Setthng Perforrmng Defendants may seek relief under the prov1s1ons of

Sectlon XVIII (F orce MaJeure) of this Consent Decree for any delay in the performance of the

Work resultmg from a failure to obtam ora delay in obtalmng, any permlt required for the Work.

i e Thls Consent Decree is not,’ and shall not be construed to be, a permit 1ssued :

pursuant to any federal or state statute or regulation. '

.14
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'9, Notice of bbligations to Successors-in-Title

a. With respect to any property owned or controlled by any Settling _Det‘endant(s)

that is'lo_cated within the Site, within fifteen (15) days after the entry of this Consent Decree, such

,‘Séttling Ijefendant(s), shali submit to EPA and the Commonwealth for review and approval a-

notice to be ﬁled with the Recorder s Office, Allegheny County, Commonwealth of -

Pennsylvama, which shall provrde notlce to all successors-m-tltle that the property is. part of the

 Site, that EPA selected a remedy for the Site on August 30, 2007, and that potentially respon51ble ‘

parties l'ravefentered into & éensent Decree requiring implementation of the remedy. ‘Sﬁch .
notice(s) shall irientify the U.nited.‘States District Court in which t}re Consent Decree was filed, the
name and civil 'ection‘number_’ of this case, and the date the Consent Decree was entered by the
Court. Such Settling Defeﬂdant(s) shall record the notice(s) within ten (10) days of EPA’s and

the Commonwealth’s approval of the notice(s). Such Settling Defendant(s) shall provide EPA

‘and the Commonwealth 'with a certified copy of the recorded notice(s) within ten (10) deye of

recdrdi__né such notice(s).

b At least thirty (30) daye prior to the conveyance of any mterest in property
located wrthm the Site mcludmg, but not limited to, fee interests, leasehold 1nterests, and
mortgage interests, any‘Settting Defendant(s) conyeying the interest shall give the grantee written

notice of (i) this Consent Decree, (ii) any instrument by which an interest in real property has been

-conveyed that confers aright of access to the Site (hereinafter referred to as “access easements™)

‘pur’s'uant to Section IX (Access and Institutional Controls), and (iii) any instr_mnent by which an

interest in real property has been conveyed that confers a right to enforce restrictions on the use of

15
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“such property (heremafter referred to as “restrxcnve easements”) pursuant to Sectron IX (Access

) and Instltuttonal Controls) At least thrrty (30) days pnor to such conveyance any Settlmg

Defendant(s) conveying the interest shall also glve written notice to EPA and the CommonWealth
of the proposed conveyance, whlch notice shall mclude the name and address of the grantee and
the date on which notice- of the Consent Decree, access easements, and/or restrictive easements
was given to the gtantee.

" ¢. Inthe event of any such conveyance, the conVeying Settling Defendant's”“
oh_ligations under this Consent De'cree', includtng, but not limited to, its obli;ation to provide or
secure access and'lnstitutiona'lv:Con_trols, as well as to abide by such Institutional Controls,

pursuant to Section IX (Access and Institutional Controls) of this Consent Decree, shall continue -

o be met by the conveying ~Seﬁliné Defendant(s). I'n"no event shall the conveyance release or

"otherw1se affect the hablhty of the conveymg Settlmg Defendant(s) to comply w1th all prov151ons

of thlS Consent Decree absent the prtor wntten consent of EPA and the Commonwealth If the
Umted States approves, the grantee may perform some or all of the Work under this Consent .
Decree. \ | '

VL. PERFORMANCE OF THE WORK BY SETTLING PERFORMING DEFENDANTS

10. Implementation of the Remedlal Desxgn and Remedial Action and, ‘if Required bv EPA
the Contmgent Remedral Desxgn and Remed1a1 Actlon 1 and/or

-a. Pursuant to the ROD and as reqmred by the Consent Decree, Settlmg Performmg
Defe’ndants»shall perform the Remedlal De31gn a_nd Remed1a1 Action and the Remedial Action

Operation and Maintenance.

16
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b. As provided in the ROD, if EPA determines, in its unreviewable discretion, that

. the WMACS and/or the WMACS' Remedial Action Operation and Maintenance has failed or will -

faillvto irreet arrd maintain Performance Standards, EPA may issue a determination of .remedyv
failure. Such determination ‘will be in writing. EPA will notify S-ettling Performing Defendanté in
writing that they ere to. implement the Contingent Rernedial Action'\l ,’as set:forth in the ROD and
as required by thls Consent Decree \

c. In the event that the Contingent Rernedral Action 1 is 1rnplemented Paragraph
12(1) shall also-apply. EPA’s selectlon of the Contingent Remedial Action 1, the components of k
the remedy, as ‘set forth in the ROD at pages 38-46, Section 1 2, “Selected Remedy,” shall not be
subject' to judiciﬂ'reView; th"ropgh ‘the dispute resolution r)roceelures of Seetion XIX or otherwise.

d. Pursuant to the ROb, if within five ‘year's from the ,da‘l'te‘ of the ROD, performance

standards have not been met nor successfully demonstrated that they will be-met using EMBA

_ technology, EPA will conduct alperforrln'ance review to determine whether the EMBA Remédi'al

Action ‘will meet or maintain the ‘Perforrnance Standards. If EPA determirres, in its rrhreviewable

diécretion, that the EMBA Remedial Action and/or th_e EMBA Reme'dial -Action Operation and

- Maintenance has failed or will fail to meet and mamtam the Performance Standards, EPA may

rssue a determmatron of remedy farlure Such determmatron shall be in writing. EPA will notify
Settling Performing Defenda.nts-m writing that they are to 1mplement the Contingent Remedial
Actron 2, as set forth in the ROD and as requlred by this Consent Decree. .

ce. In the event that the Contingent RemedJal Actlon 2 is unplemented Peragraph

12(f) shall also apply'. EPA’s selection of the Contingent Rernedial Action 2, the components of

7
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‘the remedy, as set forth in the ROD at pagés 38f46, Section 12, “Selected Remedy,” shall not be

subject to judicial review, through the dispute resolution procedures of Section XIX or otherwise. -

T

115 - Selection of Contfactors."
i, All aspests of the Work to be performed by Set‘ding Performing Defendants
pursuant to Sections VI (Performance of the Work by Settling Performing Defendants), Vil

(Remedy Review),'VIII (Qliality Assdrance; Sampling, and Data Analysis), and XV (Emergency

' Response) of this Consent Decree, sh'an be under the direction and supervision of the Supervising- '

Contractor, the selection of which shall be subject to acceptance or disapproval by EPA. Within

ten (‘1 0) days after the Effective Date of this Consent Decree, Settling Performing Defendants shall

" notify EPA and the Commonwealth in writing of the name; ttle, and qualifications of any
contract’or proposed to be the Supervi'sing Contractor. 'AdditiOnaily, Paragraph 12(f)(1) shall

‘govem the time fra.me for such notrﬁcatron regardmg the Supervrsmg Contractor forthe =

Contmgent Remedral Action 1 and/or 2 1f reqmred by EPA “With respect to.any contractor _
proposed to be Supervrsmg Contractor Settling Perforrmng Defendants shall demonstrate that the

proposed contractor hasa quallty system that comphes with AN SI/ASQC E4-1994 “Spec1ﬁcatrons

. .and Gmdehnes for Qualrty Systems for Envrronmental Data Collection and Envrronmental

Technology Programs ” (American Natronal Standard January 5, 1995), by submrmng a copy of

the proposed contractor’s Quahty Management Plan (QMP) "The QMP should be prepared in

' accordance with “EPA Requrrements for Quahty Management Plans (QA/R -2)? (EPA/240/B-

01/002, March 2001) or equrvalent documentatron as determmed by EPA. EPA will issue a notice

18
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of dlsapproval or acceptance of the selection of such Superv1smg Contractor If at any t1me
ther'eafter, Settling Perfomnng Defendants ptopose tovchangea Superv1smg Contractor, Settling

Performing Defendants shall give suclt notice to EPA and the CornmonWealth and must obtain a

- notice of acceptance of such change from EPA, upon' cdnsultation with the Connnonwealth, before

the new Supervising Contractor performs, directs, or supervises any Worl< under this Consent
Decree. '
i If EPA dlsapproves the select1on ofa proposed Supemsmg Contractor

EPA w111 notify Settlmg Perfonmng Defendants in wntlng Setthng Performing Defendants shall

g subrmt to EPA and the Commonwealth a llst of at least three contractors including the

A quahﬁcatlons of each contractor that would be acceptable to them wnlun thlrty (30) days of recelpt

of EPA’s notice. EPA will provide written notice of .the names of any,co,nt_ractor(s) whose )
selection it would‘accept Settling Perfonning' Defendants may select any contractof from that list
and shall notify EPA and the Commonwealth of the name of the contractor selected within twenty-
one (21) days of EPA's wntten not1ce |

' iii. If EPA fails to provxde written notlce of its acceptance or dlsapproval as
prov1ded in th15 Paragraph and this failure prevents the: Setthng Perforrmng Defendants from
meetlng one or more deadlmes in a plan approved by the EPA pursuant to thls Consent Decree,

Settlmg Performmg Defendants.may seek.rellef under the provlslons of Section XVIII (Force

' Majeure) of this Consent»l?ecrec.

b Other Contractors a.nd Subcontractors A

. The Settlmg Performmg Defendants shall submlt to EPA and the

S N ' o
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Commonwealth for acceptance by EPA the names and quahﬁcauons of any additional contractors

and subcontractors they propose to use to satrsfy any requlrement of this Consent Decree before

such contractor or subcontractor performs any Work. If EPA does pot respond w1th a notice

‘acceptlng or drsapprovmg the proposal for addrtlonal contractors and subcontractors W1thm

fourteen (14) days of receipt by EPA of Settling Performmg Defendants' selectrons the proposal
for ad'dltronal contractors and subcontractors.shall be deemed accepted.~ In the event EPA
disa_pproves any proposed contractor or_subcontractor, Settling Performing Defendants shall submit

to EPA and _the"Comr'non\{vealth a list of at least three contractors or subcontractors, including the

' 'oualiﬁcations of each, that would be acceptable to them within twenty‘(ZO) days of receipt of -
"'EPA's notice : EPA will provide written notice of the names of any contractor(s) or | |

N subcontractor(s) whose selection it would accept Settling Performmg Defendants may select any

- contractor or subcontractor from that list and shall notify EPA and the Commonwealth of the name

" of the contractor or‘subéontractor selected‘within five (5) days of EPA's written notice.

12. Rem d;gl Desrgn/Remedral Action. /

a. Within forty five (45) days after EPA's acceptance of the selection of the

4. Supervising Contractor pursuant to Paragraph 11, Settlmg Performing Defendants shall submit to -

EPA and the'Commonwe'alth a work plan for the design of the Remedial Action at the Site

. (“Remedral Design Work Plan” or r “RD Work Plan™). 'I'he RD Work Plan shall be prepared by the

. individual(s) and/or entrty(les) responsrble for completron ‘of the Remedial Desrgn, except to the

extent such persons have been drsapproved by EPA The Remed1a1 Design Work PIan shall

.provide for design of the remedy set forth in the ROD and for achievement of the Performance

20 -
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Standards and other requlrements set forth ini the ROD and tlns Consent Decree Upon its approval
by EPA after consultatlon with the Commonwealth the Remedxal Design Work Plan shall be

mcorporated mto and become enforceable under thts Consent Decree. The Settlmg Performmg

Defendants shall also submit to EPA and the Commonwealth at the tlme the Remed1a1 Desxgn

Work plan is subm1tted a Health and Safety Plan for field des1gn activities which conforms to the

\
\

" apphcable Occupatlonal Safety and Health Admlmstratlon and EPA requxrements mcludmg, ‘but

" not limited to, 29 CFR.§ 1910. 120

b The Remedlal Desxgn Work Plan shall mclude plans schedules and

' methodologles for 1mplementatlon of all remedlal design and pre-deSIgn tasks and shall mclude at

a ntinimum:
1. .aSite Management Plan;
2. a Sampltng and Analy51s Plan, contamlng
a. h- a Field Sampllng Plan and
b. - aQuality Assurance Pro_lect Plan (QAPP)
A 3 a Remed1al Design Contmgency. l’lan; .
4. a. . 'a’Tteatabilit}a _Stttdy 'W’ork,Pllan which includes, at aﬁn@m,'
| plans and schedules for the preparation and ?submission ofa
Treatabillty Study Eva_liJation‘Rep_ort;
b. : , a Basis of Design Report, in(:lu,ding:
1. ju’stlﬁcationlof desi g‘nlassutnptions;
2. -_a project deliv_ery strategy; |

21
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| | 3, remedial action permits plan for off-site permits; ‘
4, p;e%imiﬁary easement/access feqi;jremen;;;
c. Preliminary Drawings and Speéiﬁc:ations, inﬁcludi_ng:c
1. outliné of géné_rél specifications; |
2. jérglimindry schematics and dréWings;
3. ¢hémical aﬁd ggoteghnical data (including data from
préfc_iesign :;mtivities);
d. . avalue engiﬁeeﬁﬁg scx;éér}; and
e -preliminary- Remgdial Action schédlilet
o5 plax}s and sched;ilés for-thg pr‘epara;ion and submission ofa

Preliminary Design Submittal (the preliminary design begins with the
initial design and ends with the completion of approximately 30% of
the design effort) containing, at a minimum;

a. a Design Criteria Report, including;

[y

' projeét déécription;’
2. desigﬁ réquirements and provisi6ns;
3. pféliminary proces;s flow diagrams;
4. opefation & maintengﬁce x;eqliifements;
b.. a Basis of Design RépOrt, iﬂcludiﬁg:
1. ‘ justiﬁc;tion of design assumptions;

2. _  aproject delivery strategy;

22
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3, remedial action permits plan for off-site permits; .
- 4, | preliminary easemeut/access .requirements;.
c. Prelir’riinary Drawings and Specifications, iucl'udin‘g‘:‘
1. . outline of genefal specifications; -
\‘ 2. prelimifl_ary 'sch'e'r“n_atics' and drawings;
3. ,c'hemic'al'arid geetechnical data (including data from
“ “.'pfe-design act1v1t1es), o | |
od. a value engineering scfeeu;’ and - '
e prelimi:nary Rerﬁedial‘_"Acvticn sc}sedule.' b
. 6. plansand s',ch‘edu'l'es for the prepara‘uonand suiamxssxon ofa pre-ﬁnal
design submittal which shall be subruitted at apprcXirhately 90% of the
‘ desigh effort and sﬂau =address all of EPA's comments, (upon
consultatlon w1th the Commonwealth) to the prehmmary design, and,
at a minimum, addmonally mclude A
a - a prehmmary Operatlon & Mamtenance Plan
b. a prehmmary Constructlon Quality Assurance Plan (“CQAP”)
| (the CQAP Wthh shall detail the approach to quahty assurance
' dunng construcnon actmtxes at the SltC shall spe01fy a quahty
N . . assurance ofﬁcxal (“QA Ofﬁcxal”), mdependent of the

: Supjervwmg Coptractor, to ,conduct a q_uahty assurance prcgfam _

during the construction phase of the project);

23
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c.” a prehmmary Remedial Action decontammatmn plan
d. . | a draft ~ﬁnal Remed1a1 Action schedule;
€. a draft ﬁnal Remedlal Action contmgency plan and
£ 'a draﬁ final Remed1a1 Actlon HASP for EPA acceptance after |
consultatlon with the Commonwealth.
7. plans and schedules for the preparatlon and subm1351on of a ﬁnal

des1gn submlttal whmh shall be submltted at 100% of the design effort

and shall address all of EPA's (upon consultation with the

‘Cor'nmonwealth) comme'ntS to the pre-ﬁnal design, and, at a minimum,

‘addmonally 1nclude ST

a.

b.

' a final Remedlal Actlon schedule

‘a ﬁnal‘Remedial Action contingency plan;

a final Remedial Actlon‘ HA_SP for EPA acceptance;

a ﬁnal Remedial Action waste r_nanagement plan;
a preliminary Remedial Action decontamination plan and a

- schedule for the submission of the final Remedial Action

decontammatxon plan
a ﬁnal De51gn Cntena Report;
( »

a ﬁnal Remedlal Ac'uon Sampllng and Analys1s Plan (dlrected

at measurlng progress towards meeting the Performance

- Standards); ' - e |

24
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h. afinal Basis of Design'Report;.
Rt final Drawings and Specifications;
- e a fevised Opetation & Matntenance.Pian and a schedule for

submission of the final dperati_on & (Maintenanee Plan; -
k. a final Construction Quality Assurance Plan;
L a final Remedial Action decontamination plan; and
- m a ﬁnal project deﬁvery strategy‘.A |
| 8. a Remedial Design scnedule. .
c. Upon approval‘of the Remedial Desfgn Work Plan by EPA, upon consultation w1th

the _Co:runonwealth, and submittal of the-Health and Safety Plan for all field activities to EPA and.

. the Commonwealth Settlmg Performing Defendants shall 1mplement the Remed1a1 Design Work

Plan in accordance w1th the schedules and methodologles contained therem The Settlmg

.Perforzmng Defendants shall submit to EPA and the Commonwealth all plans, submittals, and

other dehverables requlred under the- approved Remedial Design Work Plan.in accordance. thh the

: approved schedule thereln for rev1ew and approval pursuant to Sectlon XI (EPA Approval of Plans

and Other Subrmssmns) Un]ess otherw1se dlrected by. EPA Settling Performlng Defendants shall
not commence further Remedial Desxgn field activities at the Site prior to approval of the Remedlal

De81gn Work Plan.

d. Upon approval, approval w1th condmons or mod1ﬁcat10n by EPA, as provxded in

- 'Sect10n X1 (EPA Approval of Plans and Other Submlssmns) of all components of the ﬁnal des1gn

Asubmlttal the final desxgn submlttal shall serve as the Remedial Action Work Plan and shall be

- 25
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enforceable under.tbis Consent Decree. The Settling Pet'fc')frming Defendants shall implement the :

. activities required under the .Remedinl Action Work Plan in accordance.{ivith the schedules and

methodologies-eontnmed therein.. |

e. The Settling Performing Defendants shall submit il plans, submittals, or other.
deliverables required under the.Remedial Action Work Plan in accordance with the np;;:)'rovedt .
schedule for review and approval pursuant to Sectlon XT (EPA Approval of Plans and Other -
Submissions). Unless otherw1se directed by EPA or requu'ed under the Remedxal Des1gn Work

Plan, the Settlmg Performing Defendants shall not commence physxcal activities at the Site prior to

the‘datelfor contrhencement set forth in the appioved sc_hedule in the Remedial Action Work VPlan. '

1. Within fifteen (15) days after Settling Performin'g Defendants’ receipt of

EPA’s notification of Remed-ial‘ Action failure and to perform the Contingent Remedial Action 1
* and/or 2, pursuant to I_’atégraph 10 above, Settling Performing Defendants shall notify 'EPA_and the ’

- Commonwealth in writingof the name, title, and qualifications of-any contractor proposed to be,

the Supervising Contractor for the Contingent Remediul Action 1 and/or 2 puréuant to Paragraph
11 above.
2. Settlmg Performmg Defendants shall submlt an amendment to the

Remedxal Design Work Plan to unplement the Contlngent Remedxal Actxon 1 and/or 2 pursuant to

' 'Paragraph 12(a). above.

3. The Amendment to the Remed1a1 De81gn Work Plan to unplement the

2
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Contmgent Remedial Action 1 and/or 2 shall include all items in Paragraph 12(b) above and be

' implemented pursuant to the prov151ons in Paragraph (12)(c) (e)

13. Each and every Section of this Consent Decree shall .apply to the Remedial Action and to
the Contm;ent Remedial Action | and/or 2, if EPA determines that the Contingent Remedial
Action 1 and/or 2 should be irnplemented under the terms of this Consent Decree and the ROD.

14.. l{esident Engineer. Following EPA approval_,i approAval(with conditions, or modiftcation,‘
by 'EPA as pronded in Section XI .I(EPA Approval of Pl'ans and Other Submissions) of all
components of the final desrgn submlttal and prior. to. commencement of any on-Slte Work under

the Remedial Action Work Plan and if required by EPA, the Contingent Remedxal Act10n Work

Plan 1 and/or 2, the Settlmg Perforrmng Defendants shall submit to EPA and the Commonwealth

the name and quallﬁcatlons of a Resident Engmeer to be present at the Slte dunng construction to
-ensure that the Work is performed in.accordance with the approved Remedial Action Work Plan

‘and, if required by EPA, the Contingent Remedial Action Work.Plan 1 and/or 2. The Resident -

Engineer shall be farniliar’ with all aspects of the Remedial Design approved by EPA. EPA retains
the nght to d1sapprove the use of any Resident Engmeer proposed by Settllng Perforrmng
Defendants In the event EPA dlsapproves the use of any proposed Resrdent Engineer, Settling
Perforrmng Defendants shall subrmt to EPA and the Commonwealth a llst of at least three .
replacements mcludlng the quallﬁcatlons of each, who would be acceptable to. them w1tlun fifteen
(15) days of recelpt of EPA's notice. EPA w111 provxde wntten notice of the names of any |
replacements whose use it would accept Settlmg Performmg Defendants may select any

replacement from the EPA notice and shall notlfy EPA and the Commonwealth of the. name of the

27
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replacement selected wrthm ten (10) days of EPA's written notice. Settling Performing
Defendants shall ensure that the Resident _Engineer performs on-Site inspections as necessary to

ensure compliance with the 'approved Remedial Action Work Plan and, if required by EPA, the

Contingent Remedial Action Work Plan 1 and/or 2 and that the results of such inspections are
_promptly provided to Settling Performing Defendants, EPA, and the Cornmonwealth. The

| -Resident Engineer may act as the QA Ofﬁcial.

15 The Settlmg Performmg Defendants shall continue to nnplement the Remedlal Action
and O & M and, if reqmred by EPA, the Contmgent Remed1al Actlon 1 and/or 2 and Contmgent
Remed1al Action Operatlon & Mamtenance 1 and/or 2, untrl the Performance Standards are
achreved and for so long thereaﬁer as is otherwxse requrred under thxs Consent Decree.

16 Modlﬁeatron of the Work.

a. IfEPA determines that modification of the Work is necessary to achieve and
maintain the Performance Standards or to carry out and maintain the eﬁect1Veness of the remedy

set forth i in the ROD EPA may ¢)) requlre that such modrﬁcatron be mcorporated 1nto the

- Remedial Design Work Pian, Remedial Actron Work Plan, Operation and Mairtenance Plan, and,

if required by EPA, the Contingent Remedial Aetion Work Plan 1 and/or 2 and the Contingent

. Operation & Mamtenance Plan I and/or 2 and/or any other plan relatmg to such Work and/or 2)

‘reqmre that Setthng Performmg Defendants submlt a plan for EPA approval upon consultatlon

w1th the Commonwealth, which mcorporates such modlﬁca_tlon to the Work and implement such
apprO\ted plan. Provided, however, that a modi;ﬁcation may be required pursuant to this Paragraph

only to the extent that it is consistent with the scope of the remedy selected in the ROD.
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b. For the purposes of this Paragraph 16 and Paragraphs 53 and 54 only, the “scope of '

.the remedy selected in the ROD” means: = S

1. tasks employmg a technology or. combmatlon of technologles dlscussed in “

12.0 of the ROD include:

groundwater.

_ ‘,Sectlon 12. 0 of the: ROD 1nc1udmg the Performance Standards set forth in- Sectlon 12 2 o

A ]ach1eve and mamtam the objectlves descnbed in the ROD. The technologles discussed in Sectlon

4 excavation of off-facility and on-facility [outside the Waste
. Management Area (“WMA”)] contammated s01ls,

- a RCRA-modlﬁed cap overthe WMA and a vertical slurry wall

containment s'yst"e'm'around the perimeter of the WMA,
a prodlict recovery disposal system to remove floating and

collectihle Light Non-aqueous Phase Liquid from the s_oi,l;airid

surface of the groundwater table.
" Enhancement of in-situ bioremediation through injection of

“reagents to reduce concentrations of VOCs in groundwater -

outside the WMA to performahce standards. -
The ‘contingency.techn‘dogj for the gr_ou'ndwatér both within

and outside the WMA area is extraction and treatment of

!

ii- tasks associated with monitoring of Site conditions and the effectiveness of

the Remedial Action.

29




' Case 2:07-cv-01863-JFC-LPL  Document 491  Filed 09/02/2009  Page 32 of 147

- Unted Slatcs v. AX Btecl et ol . -

Dol Design/Denedil Action Conscat Docres
".iii ixnplementation of institurional controls, as defined herein. ;
‘ c. If Sertling Performi'n'g; Defendants object to any modification determined by EP.A.
to be necessary pursuant to thisAParag_rap'h',' they may seek dispute resolution pursuant to Sectionﬂ

XX (Dlspute‘ Resolution), Paragraph 71 (record review). ‘The Remedial Design Work Plan,

Remedial Action Work Plan, Operation and Maintenance Plan, and, if required by EPA, the

Contmgent Remedial Action Work Planl a.nd/or 2 and Contmgent Operation and Mamtenance

Plan 1 and/or 2 and/or related work plans shall be modlﬁed in accordance with ﬁnal resolutlon of

_the drspute.

| '.d.' Seﬁling Pérforming‘Defendants shall implement any work required by any

: mod1ﬁcat10ns mcorporated in the Remedial Des1gn Work Plan, Remedlal Action Work Plan,

’

Operatlon and Mamtenance Plan, and if requrred by EPA the Contmgent Remedral Acnon Work

'Planl and/or 2 and Contmgent Operatlon & Mamtenance Plan 1 and/or 2 and/or in work plans

| developed in accordance with this Paragraph

e. Nothmg in this Paragraph shall be construed to limit EPA's or the

Commonwealth’s authority to require performance of further response actions as otherwrse

provided in this Consent Decree.

17 Settling Perforrning l)efendants acknowledge and agree that nothing in this Consent.

' Decree or the Remedlal Desrgn/Remedlal Actlon Work Plans and if requrred by EPA the

Contrngent Remedral Actron Work Plan 1 and/or 2 constltutes a wananty or representatlon of any

'kuld by Plamtlffs that comphance with the work requirements set forth-m the Work Plans w111

achieve the Performance Standards.
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18, Settlirié Perfofming Defendé,pts'shail, prior to any off-Site shipment of Waste,» Material
from the Site to a waste management facility, provide written notiﬁcat.i,on to the appropriate state
environmental ofﬁciaf in thé receiving fac‘ilit'y's state and to the EPA and thé COmmonWééIth;s |
Projcq-t' Coordinators of such shipment of Waste Material. Hé;_w'g\%er,‘as to EPUA, this ndtiﬁcatiqn ‘
requiremeﬁt shall not appls' to any off-Site shipm'ents when thé total volume of all such shipgiénts ‘
will not exceed teﬁ (10) cubic yards.

" a The Settling Pérfonning'Defendants shall include 1n ‘fhe wri&en notiﬁ’cationr the.'

foliowing information, where évailéble:

1. the name and loéation of the faqility to which the Waste Material is to Se'

shipped; _

2. the typeand quanﬁ‘ty of the Waste Material to be shippéd;

3. the expected schedule for the ship-ment of the Waste Material; and

4, the m,eth;)d of traIiSPOrtatioﬁ.
The,Scttling Performing Deféndants"shall.ﬁétify,the state in whi;:h the planned receiving faéility is -
located of méjor changes in the "shipm"cn; plan, such aé a deéisioﬁ to ship the Waste. Material to
another facility'within\the same state, or toa facility in aﬁotﬁer state. ,

b. A'Al"he identity of the receiving facility and state wiﬂ be determined by the Settling' *
Performing Déféndd‘nts fo_llowihg the aWa_rd of the contract for Remedial_ Action coﬁstruction; Thé
Settling ,’i’ef_forming Defendants shall prdvide the information required by P‘aragraph 1.8_"(a)> as soon
as b‘racticéble after the award of the cc;ntrac; bpt in no case less than seven @) days' before the

Waste Material is actually shipped.
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c Before shippmg any hazardous substances pollutants or contaminants from the : :
Srte to an off-srte locatron Settlrng Performmg Defendants shali obtam EPA’s cemﬁcatron that

the proposed receivmg facility is operatmg in complrance with the requlrcments of Section

_ 121(d)(3) of CERCLA and 40C. F R § 300. 440 Settlmg Performmg Defendants shall only send

hazardous substances, pollutants or contammants from the Site to an off-site facrllty that comphes
w1th the requirements of the statutory provision and regulations cited in the precedmg sentence.
o vrr REMEDY REVIEW

.19, Perigdic Review. ~Settlin'g Performing Defendants sh'all con_duct any stu'dies and

investigations of the Site as retjuested by EP_A,in_o,r‘der to permit EPA to'conduct reviews of

Wheth‘er the Remedial Action is protective of himan health and the en‘vironment,sat least every five -

~ (5) years as required by Section 121(c) of CERCLA and any applicable reé’ulatioris; :

20 EPA Selection of Further Response"Actions. If EPA determines at any time, that the

. Remedial Action or, 1f requrred by EPA the Contrngent Remedral Action 1 and/or 2 is not

protectivc of human health and the environment, EPA may select further response actions for the
Site in accordance with the.requrrernents of CERCLAV and the NCP.
' '21. gppgrtunity To Comment. Settling Perfomling Defendants and, if required by Sections

113(k)(2) or 117 of CERCLA ‘the public will be provrded w1th an opportumty to comment on any

A further response actions proposed by EPA asa result of the review conducted pursuant to Sectron

121(c)y of CERCL‘A and to submit writtéen comments for the record during the comment period.
22. Settling Performing Defendants thigation‘T o‘P'erfor'm Further Response Actions. If

EPA selects further reSponse' actions for the Site, the Settling Performing Defendants shall -
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undertake such further response actlons to the extent that the reopener condltlons in Paragraph 86

or Paragraph 87 (Umted States reservatlons of liability based on unknown condltlons Or new
mformatlon) are satisfied. If EPA requires Settlmg Performmg Defendants to undertake such

further actlons pursuant to thls Paragraph Settlmg Performlng Defendants may invoke the

.procedures set forth in Sectlon XIX (Dlspute Resolutron) to dispute (1) EPA's determmatlon that

the reopener conditions of Paragraph 86 or Paragraph 87 of Section XXI (Covenants Not To Sue
by Plamtrffs) are satisfied, (2) EPA's determmatlon that the Remedlal Actxon is not protectwe of

human health and the environment, or (3) EPA's selection of the further response actions. Dlsputes

pertarmng to whether the Remedial Action is protectlve or to EPA's selection of further response

actions shall be resolved pursuant to Paragraph 71 (record-reyiew). : - o

.23, Subrnissions of Plans. If S_ettling Perfon‘_ning Defendants are required to perform the 4
further responseactionspursuant to Paragraph 20, they shall submit a plan for such work: toEPA
for. approval upon consultation with the Commonyvealth in accordance with the procedures set
forth in Sectron VI (Performance of the Work . by Settling Performmg Defendants) and shall
implement the plan approved by EPA in. accordance w1th the provisions.of this Decree

VIII. QUALITY ASSURANCE, SAMPLING, AND DATA ANALYSIS

24, .While conducting all sample collection and analysis activities 'required, by this Consent

Decree, the Settllng Performing Defendants shall 1mplement quality assurance, quality control, and

chain of custody procedures in accordance w1th “EPA Requrrements for Quahty Assurance PrOJect

Plans (EPA QA/R-S)”(EPA 240 B-01 003, March 2001); “EPA NEIC Policies and Procedures

Manual,” (May 1986) (EPA 330/978-001-R); National Functional Guidelines for lnorganic Data
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Rev1ew (OSWER 9240, 1-45.EPA 540/R—O4 00 October 2004) and Modlﬁcations to the National

Functlonal Guidelmes'for Inorgamc Data Review (EPA Reglon III: April 1993);National .

‘ Functional Guidelines’ for Orgamc Data Review (EPA 540/R 07-003, July 2007) and Modlﬁcattons

to the Natlonal Functronal Guidelines for Orgamc Data Review (EPA Reglon III September o

. 1994), “Region 1l Innovatlve Approaches to Data Val1datlon,” (EPA Regron III September 1995),
. “Data Quallty Objectives Process for Superfund ” (EPA 540/R-93/O7l September 1994)

, “Umform Federal Policy for Quahty Assurance PrOJect Plans” (EPA 505 B-04-900A, March -

2005), and subsequent amendments to such .guldelmes.upon not1ﬁcat1on by EPA to Settling

Performing Defendants of such amendment. | Amended guidelines shall apply‘ only to procedures

- conducted aﬁer'such notiﬁéation Prior to the COmmencement of any monitoring project under this

E Consent Decree, Settlmg Performmg Defendants shall submit to EPA for approval upon

consultatton with the Commonwealth a Quality Assurance Project Plan (“QAPP”) for the Work
that is consistent with the NCP and the guidance documents cited above.' If relevant to the

proceeding, the Parties agree that validated sampling data generated in accordance with the

QAPP(s) Ya.nd reviewed and approved by EPA shall be adrniss'ible as ev'idencet without objection, in

any proceeding under this Decree 'Settling Performing D'é'fendants shall ensure that EPAand

' Commonwealth personnel and their authorlzed representanves are allowed access at reasonable

tlmes to all laboratones utilized- by Settlmg Performmg Defendants in unplementmg this Consent

‘ Decree. In addition, Settlmg Performmg Defendants shall ensure -that such: laboratones shall

: analyze all samples submitted by EPA pursuant to the QAPP. for Quality ‘assurance monitOring.

Settling 'Perfofming Defendants shall ensure that the laboratories their utilize for the 'analysis of
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samples taken pursuant to this Decree perform all analyses accordmg to accepted EPA methods.

Settling Performing Defendants shall submit to EPA the selected laboratory s(1es) Quallty

' Assurance Program Plan and their qualifications, which shall include, at a minimum, previous -

certifications, Performance Evaluation (PE) results, equipment lists and personnel resumes..

Settling Performing Defendants shall ensure that all field methodologies utilized in collecting

samples for subsequent analysis pursuant to this Decree will be conducted in accordance with the
procedures set forth in the QAPP approved by EPA. At the request of EPA, Se\ttling Performing-

Defendants shall conduct one or more audits of the selected laboratory(ies)' to verify analytical

: capability and cornpliance With_ the QAPP. Auditors shall conduct lab audits during the time the

laboratory(res) is analyzing samples collected pursuant to this Consent Decree. The lab audit, shall

be conducted accordmg to procedures avallable from the QA Branch Audit reports shall be

' submitted to the EPA Pro;ect Coordinator w1thm fifteen (15) days of completron of the audlt The

Settlmg Performmg Defendants shall report serious deﬁcrencres, including all those which
adversely unpact data quallty, rehablhty or accuracy, and take actron to correct such deﬁc1enc1es

within ‘twenty-four (24) hours of the time the Settlmg Performing Defendants knew or should have

known of the deﬁciency ’

25. Upon request the Settling Performing Defendants shall allow spllt or dupllcate
q

samples to be taken by EPA and the Commonwealth or their. authorlzed representatxves Settling

~ Performing Defendan’ts shall notify EPA and the Commonwe_althnot less than 28 days in advance

of any sample collection activity unless shorter notice is agreed to by EPA. In addition, EPA and

the Commonwealth shall have the right to take any additional samples that EPA deeims necessary.
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Upon recluest EPA and the CornmonWealth shall ‘allow the Settling Performing ’Defendants to take

split or duphcate samples of any samples it takes as part of the Plamtrffs oversrght of the Settlmg

s - Performing Defendants’ 1mplementat1on of the Work."

26. Settling Perforrmng Defendants shall submlt to EPA ﬁve (5) copres, in paper and

‘ electromc form, and to the Commonwealth two (2) coples of the results of all sampling and/or tests

or other data obtained or generated by or on behalf of Sett_hng Performmg Defendants wrth,respect
‘to the Site and/or the i'mplementatilon‘of. this Consent Deécree unless EPA agrees otherwise_. :

27. Notwithstanding anyy-provision of .this Consent Decree, the United States and the
Commonwealth hereby retains all of its 1nfotmatron gathermg and inspection. authorities and nghts

mcludmg enforcement actrons related thereto, under CERCLA RCRA and any other applicable

' statutes or regulatlons

IX CCESS MD INSTITUTIONAL CONTROLS
‘28.'. If the Site, or-any other property where access and/or land/water use restrictions are

| needed to implement tliis Consent Decree,' is owned or controlled by any of the Settling

Defendants such Settlmg Defendants shall: -

a. commencmg on. the date of lodging. of this Consent Decree provide the Umted

.States,‘. the Commonwealth and‘_therr'representatlves, mclud:ng EPA and its contractors, with -

acces_s at \a‘ll reasonahle times to the Site, or "sueh:other" property, for the purpose of conducting any
actiylty related to this,,Consent Deeree including? but Imt /limited to, the following aetiyities:'

| . i.’ Monitoring the Wf;rk; '

ii. Verifying any data or information submitted to the United States;
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iit. Conducting ‘inyestigations relaﬁng to c(;ntamination at or neér the Site;
_iv. Obtaining 'sari:lpies;

v. Assessing thé need for, planning, c;r implemcnting ad'ditiénal response
actiops at or near the Sife;

vi. Assessing implementation of quality éssmance and qﬁality control
practices as defined in the approved Qqality, Assurancé Pigj:ect Plans;

- vii. Implémqnting thé Work pursuanf to the conditions set forth in
};aragrapl; 90 of this Consent Decree (Work Takeover),

viii. Inspecting and copying records, operating logs, éontracts, or othcf:r
documents maintained 6; generated ‘By Senlmg'Péﬁoﬁhihg Defendants or their agents, consistent
with Section XXIV;

iX. Asses;ing Settﬁng Perfbrming Defendants' compliance with tlus Consent

- Decree; and
ix. Detenninilrl_gwhether the Sité or oither propefty is 5eing used ina fnanner

. \
that is prohibited ore restricted, or that may need to be prohibited or restricted, by or pursuant to

~ this Consent Decree,

b. commencing on the date of l‘od'ging‘ of thiS Consent Decree, reffain from using"

- the Sité, or such other pljppenj, in any manner that would interfere with or adversely affect the

hnplemeﬂtation,\integrity, or protéctiv_eness of the remedial measures to be performed pursuant to
“this Consent De;:ree. 'Such restrictions include, but are not limited to, pr'e?ehting thé extraction of
ground water for potablé and/or non-potable uses, and inhibiting access to the Waste Management -
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Area; and

c. lf EPA SO requés‘ts, execute and record in the Recorder's Office of Alleéhé@,
County, Commonwealth of Pennsylvama, an easement runmng wrth the land, that @ grants a nght
of access for the purpose of eonductmg any. acnvrty related to this Consent Decree mcludmg, but

not 11m1ted to, those act1v1t1es listed in Paragraph 28(a) of this Consent Decree, and (ii) grants the

| nght to enforce the land/water use restrrctlons listed in Paragraph 28(b) of this Consent Decree, or
A.other restnctlons that EPA and the Commonwealth determme are necessary to unplement, ensure
inon-mterference w1th or ensure the protectrveness of the remedial measures to be performed

. pursuant to thrs Consent Decree ‘Such Settlmg Performing Defendants shall grant the access rights
'and the nghts to enforce the land/water use restriCtions to-one or more of the followmg persons,
‘determmed by EPA (i) the Umted States, on behalf of EPA, and its representatrves (n) the

_ Commonwealth'and'i_ts repres_entatwes; (m) the other Settlmg Perforrmng.Defendants and the1r N

representatives, and/or (iv) other approprlate grantees. Such Se_ttling Performing Defendants shall,

within forty-five (45) days of entry of this Cons‘ent Decree, submit to EPA and the Commonwealth

for review and approval with respect to such property: -

(1) A draft easement, in substantially the form attached hereto as Appendia( .
B, that is enforceable under the laws of the Commonwealth of Pennsylvama,
* including the Umform Envrronmental Covenants Act and

(2) a current title insurance comrmtment or some other ev1dence of title
acceptable to EPA, whlch shows title to the land described in the easement to be
- free and clear of all prior liens and encumbrances (except when those liens or -
encumbrances are approved by EPA or when, despite best efforts, Settling
Performing Defendants are. unable to’ obtam release or subordination of such prior -
. liens or encumbrances). :
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: Wrthm ﬁfteen (15) days of EPA's approval upon consultation. w1th the Commonwealth and

'acceptance of the easement and the trtle evidence, such Settlmg Performmg Defendants shall

update the title search and, if it is determmed that nothing has occurred since the effectlve date of

‘ the comm1tment to affect the title adversely, record the easement wrth the Recorder-s Office of
‘ Allegheny County. Within thirty (30) days of recordmg the easement ‘such Settling Performmg
‘ Defendants shall provxde EPA and the Commonwealth with a ﬁnal trtle msurance pohcy, or other )

| ﬁnal ev1dence of tltle acceptable to EPA and the Commonwealth and a cemﬁed copy of the

onglnal recorded easement showing the clerk's recordrng stamps If the easenent is to be _ .

conveyed to the United States, the easement and title evidenee (including ﬁnal title. evrdence)shall

 be prepared in accordance with the U.S. Department of Justice Title Standards 2001, and approval

of the sufficiency of title must be obtained as required by 40 U.S.C. § 255.
o 29. If the Site or any other property where access and/or land/water use restrictiOns ya‘re
needed to 1mplement thrs Consent Decree, is owned or controlled by persons other than any of the ‘
'Settlmg Perforrmng Defendants Settlmg Performmg Defendants shall use best efforts to secure
from such persons: r
| . a. an agreement to provide access _thereto for Settling APerforrning‘ Defendants,'as
well as for the Unlted States on behalf of EPA and the 'Commonwealth as well as their |

representatrves (mcludmg contractors), for the purpose of conductmg any actlvrty related to thls

Consent Decree mcludmg, but not hmlted to, those act1v1t1es hsted in Paragraph 28(a) of this

- Consent Decree

b an agreement enforceable by the Settlmg Performmg Defendants and the Umted -
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States and the _Commonwealth,. to refrain;ﬁforn usmg the Site, or such other property, in any manner

that would interfere with or adver'sely affect the implementation, integrity, or protectiveness of the

- remedial measures to be performed pursuant to this Consent Decree. Such restrictions include, hut

are not limited to extracting groﬁnd'water for potahle and/or non-potable uses, and inhibiting

access to the source area; and

c. If EPA or the Commonwealth requests,th‘e execution and recordation in the

- Recorder’s Office of Allegheny County, Commonwealth of Pennsylvania, of an easement, running

with thenlan‘d" th'at'(i) grants aright of access for the-purpose of conducting any activity related to

; this Consent Decree including, but not limited to, those activities’ listed in Paragraph 28(a) of this

' Consent Decree, and (ii) grants the nght to enforce the land/water use restnctions hsted in

Paragraph 28(b) of this Consent Decree, or other restrictions that EPA determines are necessary to -
implement, ensure non-interference with, or ensure the protectiveness of thie remedial measures to

be performed pursuant to this Consent Decree. ‘The access rights and/or rights to enforce

land/water use restrictions shall be granted to one or more of the following persons, as determined |

by EPA (i) the United States, on behalf of EPA, and its representatives, (ii) the Commonwealth

, and its representatives, (iii) the other Settling Performing.Defendants "and their representatives,
- and/or (iv) other appropriate grantees Withm forty-five (45) days of entry of this Consent Decree

" Settling Performmg Defendants shall submit to EPA for review and approval upon consultation .-

with the Commonwealth with respect to such property

M A draft easement, in substantially the form attached hereto as Appende
B, that is enforceable under the laws of the Commoriwealth of Pennsylvania; and

- .40
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. (@ a current title insurance commitment, or some other evidence of title
acceptable to EPA, which shows title to the land described in the easementto be
free and clear of all prior liens and encumbrances (except when those liens or -
encumbrances are approved by EPA or when, despite best efforts, Settlmg o
Performing Defendants are unable 0 obtain release or subordination of such prior
liens or encumbrances).

Within fifteen (15) day's of EPA's approval and acceptance upon consultation with the
Commonwealth of the easement and the title evidence, such Settling Performing Defendants, shall
update the title search and, if it is determined that nothing has occurred since the effective date of
the commitment to affect the title'adversely, record the easement with the Recorder's Office of
Allegheny County. Within thirty (30) days of recording the easement, such Settling Performing’
Defendants shall provide EPA and the Commonwealth with a final title insurance policy, or other
final evidence of title acceptable to EPA and the Commonwealth, and a certified copy of the .

original recorded casement showing the clerk's recording 'Stamps. If the easement: is to be’

| conveyed to the United States, the easement and title evidence (including final title 'evidence)‘ shall

be prepared in accordance with the U.S. Department‘of‘ Justice Title Standards 200 1, and approval
of the suﬁ'lciency of title must be obtained as required by 40 U.S.C. § 255. |
30. For purposes of Paragraph 29 of this Consent Decree, “best efforts” lncludes the

payment of reasonable sums of money in consxderatron of access, access easements, land/water use

restrictions, restrictive easements and/or an agreement to release or subordlnate a pnor hen or

encumbrance Notvnthstandmg the foregomg, ‘the term “best efforts” shall not requlre the

payment of any sums of money to any of the current or past owners and operators of the Site. If (a)

‘any access or land/water use restriction agreements required by Paragraphs 29(a) or 29(b) of this
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Consent Decree are not obtained wrthm forty five. (45) days of the date of entry of this Consent

' Decree (b) any access easements or restnctrve easements requlred by Paragraph 29(c) of this

Consent Decree are not submltted to EPA and the Commonwealth in draﬁ form within forty-five

(45) days of the date of entry of this Consent Decree or (c) Settlmg Performmg Defendants are

unable to obtam an agreement pursuant to Paragraph 28(c)(1) or Paragraph 29(c)(1) from the
holder of a pnor hen or encumbrance to release or subordmate such hen or- encumbrance to the

easement being created pursuant to thrs Consent Decree within forty -five (45) days of the date of

| entry of th1s Consent Decree Setthng Perforrmng Defendants shall promptly not1fy the Umted

States: and the Commonwealth in wntmg, and shall include in that notrﬁcatlon a summary. of the
steps that Settling: Performmg Defendants have taken to attempt to comply w1th Paragraph 29 of
this Consent Decree The Umted States rnay, as it deems appropnate assist Settlmg Performmg
_Defenda_.nts m obtaining access or land/water use restrictions, either in the form of contractual |

f

agreeme'nts or in the form of easements running with the'land, or in obtaining the release or

o subordmatlon of a prior hen or encumbrance.- Settling Performing Defendants shall relmburse the

' United States in accordance with the procedures in Sectlon XVI (Payments for Response Costs),

for all costs mcurred, direct or indirect, by the United States in obtaining .such access, land/water_

. use restrictions, and/or the release/subordination of ptior liens or encumbrances including, but not
* fimited to, the cost of attorney time and the'amount_of monetary consideration paid or just

- compensation,

31, IfEPA, either individually or after consultation with the Commonwealth, determines

that land/water use restrictions in the form of state or local laws, regulations, ordinances or other
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governmental controls are needed to impler_nent the remedy selected 1n the ROD,‘ensurethe .
integrity and:protectiveness thereof, or ensure nOn-interference therewith, Settl_ing Performing :
Defendants sha.llcooperate with EPA and the Commonwealth's el%f"orts to secure such
‘governrnental controls.

32. NoMthStanding any proviSion of this Consent Decree, the United States and the

Commonwealth retarn all of its access authontres and rlghts as well as all of 1ts nghts to requrre

land/water use restnctrons 1nc1ud1ng enforcement authorrtres related thereto, under CERCLA

_. RCRA and any other apphcable statute or regulat1ons

X REPORTING REQUIREMENT
~ 33, In addmon to any other requirement of this Consent Decree, Settlmg Perforrmng

Defendants shall, submit to EPA five (5) coples, in paper and. electromc,forrn, and to the

Commonwealth three (3) copies of written monthly progress /reports; along with an electronic-..

~ version of each, that: (a) describe the actions which have been taken toward achieving compliance

'with this Consent'Decree during the previous' month; G))‘include a summary of all results of
samplmg and tests and all other, data recelved or generated by Settlmg Performmg Defendants or

thelr contractors or agents in the prevrous month; (c) 1dentrfy all work plans, plans and other '

- dfellverabl‘es r_equlred by this Consen_t Decree completed and‘submrtted during the previous month;

‘(d). descr'lheall actions, including, but not limited to data collection and ‘implernentatlon of work
Nplans Wh'ichare scheduled for the next six -uveeks and provide other information relatlng' to the

| progress of constructron 1ncludmg, but riot llmlted to, cntlcal path dlagrams, Gantt charts and Pert
-charts (e) mclude mformatron regardlng percentage of completron unresolved delays encountered

43 '
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or antrcrpated that may affect‘ the future schedule for implementatiOn ot‘ the Work, and a

descnptlon of efforts made to mitigate those delays or anticipated delays; (f) include any

modifications to the work plans or other schedules that Settlmg Performmg Defendants have
proposed to EPA or that have been approved'bvaPA; and (g) describe all activities undertaken in -

support of thevCommunity- Relations l’lan during the previous month and'those to be undertaken in |

the next six weeks Settlmg Performmg Defendants shall’ submxt these progress reports to EPA and .

'the Commonwealth by the tenth day of every month followmg the Effcctlve Date of this Consent

Decree until EPA nottﬁes the Setthng Perforrmng Defendants pursuant to Paragraph 54(b) of

- Sectron X1V (Certlﬁcatron of Completlon) If requested by EPA, Settling Performing Defendants

shall alsoprovrde bnefmgs for EPA and the Commonwealth to dJSCllSS the progress of the Work.
34. 'I'he Settlmg Perforrmng Defendants shall notrfy EPA and the Commonwealth of any '-

change in the schedule described in the monthly progress report for the performance of any"

' activity, including, but not limited to, implementation of work plans, no later than seven (7) days

prior to the performance of the activity. Notwithstanding the foregoing, the Settling Perforr_hing"

Defendants shall notify EPA and the Commonwealth of any change in the schedule described in-

the monthly progre'ss reports for the performance of data collect‘iondn_o later than thirty (30) days

' pnor to the performance of such activity.

35, Upon the- occurrence of any event durmg performance of the Work that Settlmg

‘Performmg Defendants are reqmred to report pursuant to Section 103 of CERCLA or Sectron 304

of the Emergency Planning and Commumty Right-to-Know Act (EPCRA), Settlmg Perforrmng

Defendants shall within twenty-four (24) hours of the onset of such event orally notify the EPA
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Project Coordinator or the Alternate EPA Project Coordinator (in the event‘_o‘f the unavailability of-

the EPA Pro;ect Coordinator), or, in the event that nelther the EPA Pro_]ect Coordmator or

Alternate EPA PrOJect Coordlnator is available, the EPA Reglon III Hothne at (215) 814- 3255 as’

well as the PrOJect Coordmator or if unavailable, Alternate Project Coordmator for the

Commonwealth at(412) 442-4000 These reporting requlrements are in addition to the reporting

. required by CERCLA § 103 or EPCRA § 304,

36. Wltlun twenty (20) days of the onset of such an event, Settlmg Performmg Defendants

 shall furnish to Plalntlffs a written report, s1gned by theSettlmg Perforrnmg Defendants Pro;ect

Coordinator, setting forth the ev'ents which occurred and the n’ieasures' taken, and to be taken, in
response thereto.. Within thirty (30) days of the conclusion of such an event, Sett‘lingl”erfomling
Defendants shall submit a report to EPA and to ,the Commonwealth Setting forth all actions taken
in response thereto. | o |

37. Settling Performing Defendants shall submit 4 (I'our) copies of all plans,‘reports' and

data requlred by the Remedlal Design Work Plan, the Remedlal Action Work Plan, Contmgent

| Remedlal Design/ Contmgent Remedial Action Work Plan 1 and/or 2 or any other approved plans

to EPA in accordance with the schedulés set forth in such plans. Settling Performing Defendants

_ shall simultaneously submit 3 (three) copies of all such plans, reports, and data to the

CommonWealth.\ Upon request by EPA, Settling Performing De'fe.ndants.shall submit in electronic

form all portions of any report or other deliverable Settling I’_erfo,rmi_ng Defendants are required to

" submit pursuant to the provisions 6f this Consent Decree.

38. All reports and other documents submitted by Settling, Perfo_rming Defenda‘nts to EPA
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(other than the monthly progress reports referred to above) wh1ch purport to document Settlmg

Performmg Defendants' comphance with the terms of this Consent Decree shall be srgned by a’

Duly Authonzed Representatrve of the Setthng Performmg Defendants :

y
XI_, EPA A_PPROVALOFVPLANS_ AND OT-HER SUBN[ISSIONS

| 39. Aﬁer review of any plan, report or other item which is required to be subr'nitted for

- approval pursuant to thrs Consent Decree, EPA, upon consultation with the Commonwealth, ‘'shall:

(a) approve, 1n whole or in part, the submission; (b) approve the subrnissldn upon specified -

condin'ons F(c) modify the SubnrisSion to cure the deﬁciencies; (d) disapprove, in whole-dr in part,

- the submrssron dtrectmg that the Setthng Perfonmng Defendants modify the subnussron, or (e)

~ any combmatlon of the above However EPA shall not modlfy a subm1ss1on without first

provrdmg Setth'n’g 'Perforrmng' Defendants at least one notlce of deﬁcrency and an opportumtyto

~ cure within fourteen (14) days, or such other trme as specrﬁed by EPA in such notice, except where

to do so would cause serious dlsruptlon to the Work or where previous subrmssron(s) have been

disapproved due to material defects and the deﬁcrencres in t_he submission under consideration

- indicate to EPA albad'falth lack of effort to submit an acceptable deliverable.

40. In the event of approval approval upon conditions, or modrﬁcatron by EPA, pursuant

to Paragraph 39(a), (b), or (c) Settlmg Performmg Defendants shall proceed to take any action

: reqmred by the plan, report or. other item, as approved or modlﬁed by EPA subject only. to the1r
‘ -nght to mvoke the dlspute resolutlon procedures 'set forth in Sectlon XIX (D1spute Resolutron)

w1th respect to the modlﬁcatrons or condltlons made by EPA. In the event that EPA modifies the

submission to cure the deﬁcrencxes pursuant to Paragraph- 39(c) and the submlssmn has a material
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defect EPA retains its nght to seek stipulated penaltles as provrded in Section XX (Stxpulated

Penaltles)

41'_. a Upon receipt of a notice of disapproval pursuant to Paragraph 39'((_1)_, Settling

Performing Defendants shall, within fourteen (14) days, or such other time as specified ‘by EPA in

. such notice, correct the deficiencies and resubmit the plan, report, or other item for approva]. Any

stipulated penaltles appllcable to the submrssron as prov1ded in Section XX, shall accrue dunng
the fourteen (1 4)-day penod or otherw15e specrﬁed period, but shall not be payable unless the”
resubmission is dlsapproved or modified due to a material defect as prov1ded in Paragraphs 42 and
43, | | |

~ b. Notwithstanding the receipt of a notice of disaporoval pnrsuant to Paraéraph
39(d), Settling Perfbrming Defendants shall proceed, at the direction of EPA, to take any action
requlred by any non-deficient portion of the submlssron Implementatlon of any non-deficient
portron of a submission shall not relreve Setthng Performmg Defendants of any hablllty for
stlpulated penaltles under Sectlon XX. (Strpulated Penaltres) |

) 42. In tl__le event that a resubrmtted pl__an,‘ report or other item_,’ or portion thereof, is

disapproved by EPA, EPA ma'y again require the Settlhig Perforrning Defendants to correct the

deﬁclencles, in. accordance W1th the. precedlng Paragraphs. EPA also retains the right to modlfy or
- develop the plan report or other 1tem Settling Performmg Defendants shall implement any such

plan, report or item as modified or develop'ed by EPA subject only to their right to invoke the -

lprocedures set forth in Section XIX (Dlspute Resolutxon)

43 If upon resubrmssron, aplan, report or item is disapproved or modlﬁed by EPA due to
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a material defect, Settling Performing" Defendants snall be’deemf'eii to have failed to submit such

plan, report, or item timely and adequately unless the Settling Perforrning'Defendants in_voke' the

. dispute resolution procedures set forth in Section' XIX (Dispute-Resolution) and EPA's action is

overtumed pursuant to that Section. The prov1srons of Sectlon XIX (Dlspute Resolutron) and

Section XX (Stlpulated Penalties) shall govern the lmplementatlon of the Work and accrua.l and

: payment of any stipulated penalt1es du,nngodlspute resolution. ' If EPA's _dls'approval or

' modiﬁéation is .upheld sﬁpulated penalties shall acerue' for such violation from the date on which

the initial submrssron was ongmally required, as provided in Sectron XX.

44, All plans, reports and other 1tems requlred to, be subrmtted to EPA under this Consent
Decree sha.ll, upon approval or modification by EPA, be enforceable under this Consent Decree. In |
thé event EPA approves or modifiesa portion ofa plan, report, or other item required tobe "
submitted to EPA under thrs Consent Decree, the approved or modlﬁed portlon shall be
enforceable under thrs Consent Decree

XII. PROJECT COORDINATORS
45. The EPA and Coninmnwealth Project Coordinators and Alternate Project Coordinators
for this Site are:
. | ‘EPA.‘Proj‘ect Coordinator:
~ Bhupendra Khona'(3HS22)
U.S. Environmeital Protection Agency
1650.Arch Street
Philadelphia, PA 19103"

~ (215) 814-3213 (phone)
© ' (215) 814-3002 (telefax)
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EPA Alternate Project Coordinator:
Linda Dietz' (3HS22) ,
U.S. Environmental Protection Agency
" 1650 Arch Street -
Philadelphia, PA 19103
" (215) 814-3195 (phone)
(215) 814-3002 (telefax)

. Commonwealth Project. Coordinator:
Dawna Saunders

Pennsylvania Department of Env1ronmental Protectlon
400 Waterfront Drive
. Pittsburgh, PA 15222:4745
(412) 442-4000 (phone)
(412) 442-4194 (telefax)

Commonwealth Alternate Prolect Coordmato
Barbara Gunter "

~ =~ Pennsylvania Department ‘of Environmental Protectlon
' ' 400 Waterfront Drive
Pittsburgh, PA 15222-4745
 (412) 442 4000 (phone)
(412) 442-4194 (telefax)

AN
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'Wlthm twenty (20) days of the Effective Date of thls Consent Decree, Settlmg Performmg
Defendants will notlfy EPA and the Commonwealth in wntmg, of the name, address and
‘ .telepho'ne number of thelr de51gnated PrOJ ect Coordinator(s) and Alternate Project Coordlnator(s).

Ifa PI‘O_]eCt Coordmator or Altemate PI'OJ ect Coordmator initially designated is changed, the

1dent1ty of the successor w111 be glven to the other Parties at least ﬁve (5) -working days before the

changes‘ occur, unless 1mpract1cable but.in no.event later thanz the actual day the change is made

The Setthng Perforrmng Defendants Project Coordmator and Alternate Project Coordinator shall

T 49

‘be subject to acceptance or dlsapproval by EPA and shall have the techmcal expertlse sufficient to

\

| ' adequately oversee all aspects of the Work. The Setthng Perfonmng Defendants' Pro_]ect
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Coordinator and Alternate Project Coordina’tor shall not be'an‘atto‘rney for any of the Settling

Performing Defendants in this matter. The. Settlmg Performmg Defendants' Project Coordmator

‘and Alternate Project Coordinator may assign other representatrves 1nclud1ng other contractors, to

serve as.a Site representatrve for oversxght of performance of dally operatrons during-remedial

, actlvmes

- 46. Plamtrffs may desrgnate other representatlves mcludmg, but not limited to, EPA and

: Commonwealth employees, and federal and Commonwealth contractors and consultants, to

observe and 'monitor the .progressof any acnvrty undertaken pursuant to thrs Consent Decree.
EPA's Project Coordinator and Alternate Project Coordinator shall have the authority lawfully

vested in aRemedial Project Manager (RPM) and an On-Scene Coordinator (OSC) by the ‘Nat'ional

~ Contingency Plan, 40 C.F.R. Part 300. In addition, EPA's Project Coordinator and Alternate
Project Coordinator shall have authority, consistent with the National Contingency Plan, to halt any

| Work required by th1s Consent Decree and to take any necessary response action when s/he a

determines that conditions at the Slte constrtute an emergency srtuatron or may present an
immedlate threat to public health or welfare or the environment due to release or threatened release
of Waste Material.

47. EPA's Project Coordinator and the Commonwealth’s Project Coordi_nator"and the

. S_etﬂing:PerfOrming Defendants' Project C‘oordina'tor will meet or;con_fer by phone, at a mlmmum,

ona monthly basis.
XIII. PERFORMANCE GUARANTEE

48. In order to ensure the full and final completion of the - Work, Settling Performing
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Defendants shall establlsh and malntam a Performance Guarantee for the benefit of EPA i in an

I

amount equal to the “Estunated Cost of the Work ? whrch 1mt1a11y shall be $8,070, 000 The

Performance Guarantee whxch must be satlsfactory in form and substance to EPA shall be in one

or more of the followmg mechamsms (prov1ded that, 1f Settlmg Performmg Defendants intend to

‘use multlple (mechamsrjns, such ,multlple mechamsms shall be limited to trust funds, surety ‘bonds

and :letters of credit);

| - a. A surety bond-unconditionally guaranteeing payment and/or. performance of th'e,

~ Work that is issued ’by a surety company among those listed as acceptable sureties on federal bonds -

as'set forth in Clrcula.r 570 of the U. S Department of the Treasury,

- b. One or more m'evocable letters of creth payable to o at the dlrectlon of EPA

that is issued by one or more ﬁnanc1al mstltutlon(s) (1) that has,the authority to 1ssue letters of

credlt and'(ii)vwhose letter-of-credit operations are regulated and examined by a U.S:. ‘Federal or

AState agency; - .

. A trustfund e‘stablished-.for the benefit of EPA that is administered by a trustee
(i)-that ha‘s the authority to:act‘as a trustee. and (ti) whose trust _operat_ions are regulated and
exammed by a U S.. Federal or State agency; "
- dA demonstratxon by one Setthng Performmg Defendant that such Setthng

Performmg Defendant meets the ﬁnanc1al test criteria of 40 CFR. §264. 143(f) w1th respect to the

Esttmated Cost of the Work, provrded that all other requlrements of 40 C. F R § 264 143(1) are

'satlsﬁed or -

e. A written guarantee to fund or perform the W orlce)_(ecuted in favor of EPA by
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one of the following: (i) a direet or indirect parent compa.ny ofa Settling Performing Defendant, ‘or ‘
(u) a company that has a “substantial busmess relatlonshxp” (as deﬁned in40 C.F.R. § 264 141(h))
w1th at least one Settling Performmg Defendant; provided, however, that any company providing
such a guarantee rnust demonstrate'to the sattsfactlon of EPA that it meets the requrrements for
owners and operators in subparagraphs (1) through ‘(3\)‘- and (5) through (8) of 40 CF R.

' §264‘. 143(f) with respect to the Estimated _Cost of the Work that it proposes to. guarant&‘ here'under. ~
‘Within ten days after/the Effective Date, Settling Performing Defendants shall exeeutev or other\;\rise
ﬁnahze all instrume’nts or other‘docutnents reqnired in order to» make the selected ?erfonnmce "

Guarantee(s) legally binding in a form substantially. identic‘al‘to the documents attached hereto as

: Appendlx G, and such Performance Guarantee(s) shall thereupon be fully effectrve Wlthm 30

days of the Effectlve Date Settling Performing Defendants shall submrt all executed and/or
otherwise finalized instruments or other documents requlred in order to-make the selected
Performance Guarantée(s) legally binding to EPA and the United States in ‘accordance with Section
XXV1 (Notices and Subnnssions), with a copy to the Chief, Cost Recovery Branch for EPA Region
m | | |

| 49 If at any time dunng the effective penod of th1s Consent Decree Setthng Performmg E
. Defendants provide a Performance Guarantee for completlon of the Work by means of a
de'monstratlon or guarantee pursuant to Paragraphs 48(d) or 48(e), the relevant Settlmg Perforim'ng -
Defendants shall also comply with the other relevant requifements of 40 ’C.F.R. § 264.1 430,
reiaﬁng to these methods unless othervzise provided in this Consent becree», including: but not

limited to (i) the initial submission of required financial reports and statements from the relevant
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~ entity’s chief financial officer and independent certified public accountant; (ii) the annual re-

submissiqn of such reports and stéfetper_lts within 90 days after the close of each such enti'ey’s fiscal
year; and (iii) the petiﬁcation of EPA within 90 days after the clese of any fiscal year in which
Sﬁeh enﬁty no longer satisﬁes the ﬁnancié.l ‘test reduirements set forth at 40 CFR.§ 264.143(t)(1).
Solely for purposes of the Performance Guarantee mechanisms specified in this Section XL,
references in 40 C.F.R. Part .264’ Subpart H, to: “closure,” “post-closure,” and “plugging and
abandonment” shall be deemed to include the Work required under thls Consent Decree; "éurrent
closure cost estimate,” "current post closure cost estimate," and "curfent'lslugging and

abandonment cost estimate” sl_jall be deemed to include all the dol!ar amounts described 1n

: béfegraphs 1-4 of the “Model CFO Letter,” attached hereto és-.Appeﬁdii H; "‘owhe.ff’-' and :

“operafp:” shall be deemed to refer to the Settling Defendant making a demonstration under

| - Paragraph 48(d); “facility” and “hazardous waste facility” shall be deemed to include the fsné; and

a letter required by 40 C.F.R. § 264.15 l 6)) shail be deemed to refer to a letter in.the form attached

| hereto as Appe;idix H.

_50: In the;event that EPA determines at any time that a Peffofman_ee Guarantee pfov_ided
pursuane tdl this Section is inadequate or otherwise no loﬁger satisfies the requirements set forth in
this Section, whether due to an increase in the estimated cost ef coinpleting 'ghe Work ps for any
other reeson, or in the event that any Settling Perforx_ning De_fendant becomes aware of information
'iridi'eating; that a Perrfor_mance Gusrantee prqvided pursuant to_?this Se_ctioh is .inadequ‘ate or )
eﬂ)erwise:no loriger satisfies the requirements set forvtlh'in this Seetion, whether due fo an increase

in the estimated cost of comﬁleting fhe Work or for any other reason, Settling Performing

53




. 6

1

19

1\

Case 2:97-cv-01863-JFC-LPL ~ Document 491"~ Filed 09/02/2009 * Page 56 of 147

Uhitod Sntcs . 4K Sl ot of S
Rencdial Desizn/Rencdisl Action Copsent Decrec

Defendants within 30 days of receipt of notice of EPA’s determination or, as the case may be,
“within 30 days of any Settlmg Performing Defendant becommg aware of such mformatron shall
_obtain and present to EPA for approval a proposal fora rev1sed or altematrve form of Performance

Guarantee hsted in Paragraph 48 that satrsﬁes all reqmrements set forth in tlus Section XIII In

seekmg approval for a revised or alternatrve form of Performance Guarantee Settling Performing

Defendants shall follow the procedures set. forth in Paragraph 52(b)(2). Setthng Performrng
Defendants’ mablhty to post a Performance Guarantee for completion of the Work shall in no way

excuse performance of any other requrrements of th1s Consent Decree mcludmg, wrthout

‘hmltatlon, the obligation ¢ of Setthng Performmg Defendants to complete the Work in strict

accordance w1th the terms hereof

: 51. The commencement of any Work Takeover pursuant to Paragraph 90 shall trigger
.EPA’s rrght to r'ecelve the beneﬁt of any Perforrnance Guarantee(s) provrded pursuant to. .
Paragraphs 48(a), 48(b) 48(c), or 48(e), and at such time EPA shall have immediate access to
resources guaranteed under any such Performance Guarantee(s) whether in cash orin kmd as’
needed to contmue and complete the Work assumed by EPA under the Work Takeover If for any
reason EPA is unable to promptly secure the resources guaranteed under any such Performance
Guarantee(s), whether in cash orin kmd necessary to contmue and complete the Work assumed by
EPA under the Work Takeover, or in the event that the Performance Guarantee mvolves a
demonstration of satisfaction of the financial fest cnterra pursuant to Paragraph 48(d), Settling
Perfor‘mlng Defendants shall immediately upon:mltten demand from EPA dépoSit into an 'Laccount :
speciﬁed by EPAr, in immedlately avallable funds and vvithout setoff; counterclaim, or condition of ,

54 ' s



Case 2:97-cv-01863-JFC-LPL . Document491  Filed 09/02/2009 Page 57 of 147

ﬂnﬂaiéhchdewdaLal

T
any kind, a cash amount up to but not exceedmg the estimated cost of the remaining Work to be

performed as of such date, as determined by EPA. In addition, if at any time EPA i is notlﬁed by the
issuer of a Performance Guarantee that such issuer 1ntends to cancel the Performance Guarantee
mechamsm it has issued, then, unless Settlmg Performmg Defendants provide a substltute o

Performance Guarantee mechamsm in accordance with thls Sectlon XlII'no later than 30 days prior

to the 1mpendmg cancellatxon date, EPA shall be entltled (as of and after the date that is 30 days
. prior to the unpendmg cancellation) to draw fully on the funds guaranteed under the then-existing

APerformance Guarantee.

52. Modification of Amount and/or Form of Performance Guarantee.

a. Reduction of Amourit of Performance Guarantee. ‘1 -S'etthng) Performing

- Defendants believe that the estimated cost to complete the remaining Work has diminished below

the amount set forth in Paragraph 48, Settling Performing Defendants may, on any anniversary of
the Effective Date, or at any other time 'agreed .to_by the Parties, petition EPA in writing to reduest

a reduction in'thevarnount of the Performance Guarantee proyided* pursuant to‘this Section so that
the amount of the Perfornmnce Guarantee is equal to the estimated cost of‘the-remaining Work to
be performed Settlmg Performing Defendants shall submlt a written proposal for such reduction
to EPA that shall spemfy at 2 minimurn, thc cost of the remalnmg Work to be performed and the
basis upon which such cost was calculated. In seekmg approval for a revised or alternative form of

Performance Guarantee, Settling Performmg Defendants shall follow the procedures set forth in

Paragraph 52(b)(2). If EPAdecrdes to accept such a proposal; EPA shall notify the petrtlonmg '

Settling Performing Defendants of such decision in writing. After receiving EPA’s written ™
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acceptance, Settlmg Perforrmng Defendants may reduce the amount of the Performance Guarantee

, in accordance with and to the extent permrtted by. such wntten acceptance In the event ofa

drspute, Setthng Perforrmng Defendants may reduce the amount of the Performance Guarantee

' reqmred hereunder only in accordance w1th a ﬁnal admrmstratrve or Judrclal decrsron resolving.

'such dispute pursuant to Section XLX (Drspute Resolutton) No change to the form or terms of any '

Performance Guarantee provrded under thrs Sectron, other than a. reduct1on in amount, is
authonzed except as provrded in Paragraphs 49 or 52(b)

b Change of Form of Performance Guarante

¢} If after the Effectrve Date, Settlmg Performmg Defendants desire to change the

‘form or terms of any: Performance Guarantee(s) provrded pursuant to. thrs Sectron, Setthng

Performmg Defendants may, on any anmversa.ry of the Effectrve Date or at any other time, agreed )

- . to by the Parties, petition EPA in writing to request a change in th‘_e form of the 'Perforrnance .

| Per_formance Guirantee shall be as provided in Paragraph 52(b)(2). Any decision rnade by EPA on

a petition submitted under this Paragraph shall be made in EPA’s sole and unreviewable discretion,~

and\such decision shall not be subject to challenge‘by Settling Performing Defendants' pursuant to |

; the dtspute resolutron provrsrons of this Consent Decree or m any other forum

(2) Settling Performmg Defendants shall submrt a written proposal fora revrsed or

. altematlve form of Performance Guarantee to EPA which shall specrfy ata mmrmum the

estimated cost of the remaining Work to be performed the basis upon which such cost was

-

calculated and the proposed revrsed form of Performance Guarantee, mcludmg all proposed
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instruments or other documents required in order to make the proposed Performance Guarantee

’ legally binding. . The proposed revised or alternative form of Performance Guarantee must satisfy

/

all reQuirernents set forth or incorporated by reference in this Sectio‘n; -Settling Performing

N

'Defendants shall submit such proposed revised or alternative form of Performance Guarantee to

EPA and the Uhited States_ in accordance with Section XX VI (“Notices and Submissi.ons”), witha *
copy to the'Chief Cost Recovery Bi*anchfor EPA RegionIII.‘ EPA shall notify"‘/Settli'ng‘ (
Performmg Defendants in writing of its decxslon to accept or reject a revised or alternative |
Performance Guarantee subrmtted pursuant to this Paragraph Upon EPA’s acceptance of Settling
Performing Defendants proposal for a revised or alternative Performance Guarantee, the
Estimated Cost of the Work shall be deemed to be the estimated cost of the remaining Work set
forth in Settling Performing Defendants’ approVed proposal. Within ten days after receiVing a
written: decision approving_ the proposed revised or alternative Performance Guarantee, Seﬂliné
Performing Defendants shall execute and/or otherwise fin'alize all instruments or‘ other documents | '
required inorder toim_ake the selecte.d}Per‘fonnance":Guaranteel(s)‘ leg__ally' binding in a form

substantially identical to the documents submitted to EPA as part of the proposal, and such

' ‘Performance Guarantee(s) shall thereupon be fully effective. Set't‘ling' Performing Defendants shall

submit all executed and/or otherwise ﬁnalized instruments or other documerits required in order to
make the selected Performance Guarantee(s) legally bmdmg w1thm 30 days of receiving a written

decislon approvmg the proposed revised or alternative Performance Guarantee to EPA and the

United States in accordance Wlth Sectron XXVI (“Notlces and Submrssrons”) w1th a copy to the

Chief, Cost Recovery Branch for EPA Region II. . -
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c. Release of Performance Guarantee. If Settling Perforrmng Defendants receive

. written notice from EPA in ac‘cordance W1th Paragraph 53 that the Work has been fully.and'ﬁnally S

completed;in accordance with the terms of this Consent Decree, or if EPA otherwise so notifies

Settling Performfng Defendants in writing,- Settling Performing Defendants may' thereafter release,

. \ .
cancel, or discontinue the Performance Guarantee(s) provided pursuant to thJS Sectlon Settlmg

', 'Performmg Defendants shall not release, cancel or drscontlnue any Performance Guarantee -

provided pUrsuant to this Sect;on except as provrded 1n-th1s Paragraph. In the event of a dlspute,

Se_ttling,Performing Defendants' may release, cancel, or discontinue the Performance Guarantee(s) '

* required hereunder only in accordance with a final administrative or judicial decision resolving

such dlspute pursuant to- Sectron XIX (Dlspute Resolutlon)

d Contmgent Remedy In the event that EPA provides written notice pursuant to

’ Paragraph 10(b) or 10(d) above that Settling Performmg Defendants are to nnplement Contmgent

g Remedlal Action 1 and/or 2, then w1thm thrrty 30) days of receipt of any such notlce, Settlmg

Perforrmng Defendants shall obtam and present to EPA for approyal a proposal for a revrsed or

“alternative form of Performance Guarantee listed in Paragraph 48 that satisfies all requirements set

forth in this Section XIII. In seeking approval fora revised or alternative form of Perfoﬂance

Guarantee, Settling Performmg Defendants shall follow the procedures set forth in .

Paragraph 52(b)(2). Settllng Performmg Defendants’ inablhty to post a Performance Guarantee for

complenon of the Work shall in no way excuse performance of any other reqmrements of thxs

Consent Decree mcludmg, w1thout llmltatlon .the oblrgatlon of Setthng Performmg Defendants to

complete the Work in strict accordance with the terms hereof.
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X1V. CERTIFICATION OF COMPLETION

| 53. Completlon of the Remedlal Actlo
- a. Within mnety (90) days aﬁer Settlmg Perfonmng Defendants conclude that the '-
Remedlal Action has been fully perfonned and the Performance Standards have been attained,
Settlmg Performmg Defendants shall schedule and conduct a pre-certlﬁcatlon mspectron to be
attended by Settling Performmg Defendants, EPA and the Commonwealth If after the pre-
certification inspection, the Settlmg Performmg Defendants still beheve that the Remedlal Actron _‘
has been fully performed and the Performance Standards have been attained, they shall submlt a_ .

written report requestmg cemﬁcatlon to EPA for approval, w1th a copy to the Commonwealth

' pursuant 'to Section X1 (EPA Approval of Plans and Other Subrmssmns) within thirty (30) days of

' the 1nspectlon In the report a regrstered professwnal engmeer and the Setthng Performmg

Defendants Project Coordlnator shall state that the Remedral Action has been completed in full

‘_ satisfaction of the requlrements of this Consent Decree. The wrltten report shall include as-burlt _
- drawings signed and stamped by a profession'al engineer The report's'hall contain the following'

: statement srgned bya Duly Authonzed Representatlve ofa Setthng Performing Defendant or the

Settling Performmg Defendants Project Coordmator

“To the best of my knowledge aﬁer thorough mvesugatron I certify that the
information contained in or accompanying this submission is true, accurate and
‘complete. 1 am aware that there are 51gmﬁcant penalties for submitting false -
information, including the possrbllrty of fine and 1mpnsomnent for knowmg
v101atlons :

‘ If after completron of the. pre-certnﬁcatlon 1nspectlon and recerpt and review of the wntten report,

EPA , upon consultatron w1th the Commonwealth determmes that the Remed1a1 Actlon or any
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portlon thereof has not been completed in accordance with this Consent Decree or that the
Performance Standards have ot been achieved, EPA w111 notlfy Setthng Performmg Defendants in |
writing of the activities that must be undertaken by Setthng Performlng Defendants pursuant to this
Consent Decree to complete the Remedial Actron and achreve the Performance’ Standards

Provided, however, that EPA may only requ1re Settlmg Performmg Defendants to perform such

activities pursuant to'this Paragraph to the extent that such act1v1t1es are consistent w1th the “scope

of the remedy selected in the. ROD ” as that term is defined in Paragraph 16(b). EPA will set

‘ forth in the notlce a'schedule for performance of such actrvmes cons1stent with the Consent Decree

- or reqmre the Settling Performing Defendants to subrmt a schedule to’ EPA for approval pursuant

" to Sectlon X1 (EPA Approval of Plans and Other Submrssrons) Settlmg Performmg Defendants

shall perform all activities descrlbed in the notlce in accordance w1th the spec1ﬁcat10ns and

schedules established pursuant to this Paragraph, subject to their rlght to.invoke the dlspute

resolutlon procedures set forth i in Section XIX (Drspute Resolutlon)
b. If EPA conéludes, based on the initial or.any subsequent report requesting

Certification of Completion and upon consultation with the Commonwealth, that the Remedial

Action has been performed in accordance with this Consent Decree and that the Performance

' Standards have been achieved, EPA vtrill ) certify in writing to Settling Defendants. ”l'his

: .. certlﬁcatlon shall consutute the Certrﬁcauon of. Completlon of the Remedlal Action for purposes :

of thls Consent Decree, mcludmg, but not hmxted to, Section XXI (Covenants Not to Sue by
Plaintiffs). Certification of Completion of the Remed1a].Act10n shall not affect Settlmg

Defendants' obligations under this Consent Decree.
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54. Comnletion of the Work

a W1th1n ninety (90) days after Setthng Perforrmng Defendants conclude that all

' phases of the Work (mcludmg O & M), have been fully performed Settlmg Performmg

Defendants'shall schedule and conduct a pre-certiﬁcation inspection-to be attended by Settling |
Perforn:ung Defendants EPA and the Commonwealth If, after the pre-certtﬁcatlon inspection, the ‘.
Settlmg Perforrmng Defendants still believe that the Work has been fully performed, Settllng
Performmg Defendants shall submlt to EPA and the Commonwealth a wntten report by a
regtstered professxonal engmeer statmg that the Work has been completed in full sattsfactlon of the

reqmrements of thls Consent Decree. The report shall contain the followmg statement, s1gned by a

_Duly Authorlzed Represcntatwe of a Setthng Performmg Defendant or the Settlmg Performmg

Defendants' ‘Proj ect Coordlnator

“To the best of my knowledge after thorough investigation, I certrfy that the

. information contained in or accompanying this submission is true, accurate and
complete. T arn aware that there are significant penalties for subrmttmg false
information, mcludmg the possrb111ty of fine and lmprlsonment for knowmg
wolatrons - '

If after revi'ew of the written report, EPA determines, upon consultation with the-Cbmmonwealth

* that any port1on of the Work has not been completed i in accordance with this Consent Decree, EPA

\

“will notlfy Setthng Performmg Defendants in wntlng of the activities that must be undertaken by

Settlmg Performmg Defendants pursuant to tlus Consent Decree to complete the Work Provided,

however, that EPA may only requlre Setthng Performmg Defendants to perform such act1v1t1es
,Apursuant to this Paragraph to the extent that such actlvmes are. consrstent with the* scope of the ,

‘ remedy selected in the ROD ” as that term is deﬁned in Paragraph l6(b) EPA w111 set forth in the
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not1ce a schedule for performance of such actlvmes consistent with the Consent Decree or require

the. Settlmg Performmg Defendants to submit a schedule to EPA for approval pursuant to Sectlon

. XI (EPA Approval of Plans and Other Subnussrons) Settlmg Performmg Defendants shall

perform all activities described i in the notice in accordance wrth the speclﬁcatlons and schedules
established there‘in, subject to their right to invoke the dispute resolution procedures set forth in
Section XIX (Dispute Resolunon) e |

b If EPA concludes based on the 1n1t1al or any subsequent request for Certlﬁcatron

of Compl'etion by Settling Performing Defendants’ and upon consult'ation with the Commonwealth,

, that the Work has been performed in accordance w1th this Consent Decree, EPA will so not1fy the -

Settllng Defendants in writing.

XV EMERGENCY RESPONSE

55, In the event of any action or-occurrence dunng'the-perfonnanc_e of the Work which
causes or thfeaténs arelease of Waste Material from the Site th‘at constitutes an emergency .

srtuatron or may present an unmedlate threat to public health or welfare or the: env1ronment

: Setthng Performmg Defendants shall, subject to Paragraph 56, 1mmed1ately take all appropnate

'actlon to prevent abate or mmnnlze such release or threat of release and shall 1mmed1ately notlfy

EPA's and the Commonwealth’s PrOJect Coordmators and, 1f the PrOJect Coordlnators are

unavallable, EPA's and the Commonwealth’s Alternate PrOJect Coordinators. ln the event both of

: EPA’s deslgnated representatlves are unavallable the Settlmg Performmg Defendants shall notify
the EPA Reg'1on 111 HOtllne at (215) 8‘1 4-3255. Settlmg PerfOrn’nng Defendants ’shall take such

"actions in consultation with EPA's Project Coordinator or other available authorized EPA officer
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and in accordance with all applrcable provrsrons of the Health and Safety Plans, the Contingency
Plans and any other appllcable plans or documents developed pursuant to thrs Consent Decree. ‘In
the event that Settlmg Performmg Defendants fail to take appropnate response action as requlred |
by tlus Sectron and EPA and/or the Commonwealth takes such action instead, Settlmg Perforrmng
Defendants shall relmburse'EPA and/or the Cornmonwealth all costs of the response action not
inconsistent with the NCP pursuant to Section XVI (Payments for Response Costs).

. 56. Nothingv in the preceding Paragraph or in this Consent Decree shall be deemed to limit |

any authority of the United States or the CommOnwealth to (a) take all appropriate action to protect

human health and the envuonment or to prevent, abate respond to, or minimize an actual or
threatened release of Waste Matenal on at, or from the Site, or (b) dlrect or order such actlon or
seek an order from the Court, to protect human health and the environment or to prevent, abate,

respond to or minimize an actual or threatened release of Waste Matenal on, at or from the Site,

subject to Sectlon,'_ XX1 (Qovenants Not_to Sue by Plaintiffs).

 XVL. PAYMENTS FOR RESPONSE COSTS

57 Pavments for Past Response Costs

—*

a. EPA has determmed that Setthng Defendants are. entltled to Orphan Share

~ consideration, as that term is deﬁned in EPA’s. Interlm Guldance for Settlors of Remedlal

eme 1al Actlon and Non-Trrne Cr1t1cal Removals in the amount of $1, 613 234.72.

‘ W1tlnn thnty (30) days of the Eﬁ'ectlve Date, Setthng Performmg Defendants shall pay to EPA, on

behalf of all Settlmg Defendants Past Response Costs in the amount of $3,037,491.61 in payment

for the remamder of EPA,’;_s Past ResponseCosts.: Payment-shall be made by FedWrre E_lectromc ,
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' Funds Transfer (“EFT”) to the U.S. Depart‘ment of Justice account in accordance with current EFT

v

procedures, referencing USAO Ftle Number 1997V01636 EPA S1te/Sp111 ID No. 03BD and DOJ
Case Number DJ#90-11-3-1762. Payment shall be made in accordance wath 1nstructtons prov1ded
" to the Settlmg Perforrmng Defendants by the Financial 'ngatlon Unit of the United States

.Attorney s Office for the Western DlStI‘lCt of Pennsylvania followmg lodging of the Consent

Decree. Any payments received by the Department of Justice after 4:00 p.m. (Eastern Tlme) w111

be credtted on the next busmess day. Settling Performmg Defendants shall send notice that such

, payment has been made to the United- States as specxﬁed in Section XXVI (Nottces and

Submlssmns) and to the Docket Clerk (3RC00), Umted States Environmental Protectlon Agency,

1650 Arch Street, Phlladelphla, PA 19103. At the time of payment Settling Performmg

| Defendants shall send coples of the check(s) to the Umted States as spe01ﬁed in Sectmn XXVI-

(Notices : and Submlssmns) and to the Docket Clerk (3RCOO) United States Enwronmental
Protection Agency, Reglon I11, 1650 Arch Street, Phlladelphla, PA 19103. The total amount to be

paJd by Setting Defendants pursuant to Subparagraph shall be depostted in the Breslube-Penn '

+ Special Account w1thm the EPA Hazardous Substance Superfund to be retained and used to

~conduct of finance response actions at or in connection with the Site, or to be transferred by EPA -

-

to. the EPA Hazardous Substance Superfund
R b W1th1n thxrty (30) days of the Effectlve Date, Settlmg Performmg Defendants :
shall pay to the Commonwealth $41 356. 04 on behalf of all Setthng Defendants in the form ofa -

certtfied or cashxer ) check or checks made payable to the Commonwealth of Pennsylvama, in

relmbursement of the Commonwealth?s Past Response Costs. The Settlmg Performmg Defendants
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shall send the certified or cashJer s check to Dawna Saunders, Pro_]ect Manager, Environmental

Cleanup Program "Pennsylvania Department of Envrronrnental Protectlon,,Southwest,Regxonal -
Office, 400 Waterfront Drive, Plttsburgh PA 15222-4745 The check and an accompanylng cover
letter shall spec1fy the name of the site, its locatlon and that the costs are being reimbursed -
pursuant to this Consent Decree. - | | o
c. As negotlated and memonahzed in a written agreement between Settlmg

Performmg Defendants and Settling Non—Performmg Defendants each Settlmg Non—Performmg

Defendant shall pay to'Setthn_g Performmg Defendants, wlthl_nthlrty (30) days after their -

- individual execution of this Consent Decree, all monies necessary to satisfy any claims Settling

[ U oo i IR / S R
Performing Defendants may have under, inter alia, Sections 106, 107 or 113 of CERCLA for

response actions or response costs pursuant to this Co_n's.ent Decree. ‘Speciﬁeall‘y,. each Settling

- Non-Performing Defendant has agreed to pay the amount listed next to its name in Appendix D,

which amOunts total $4,332,421.42. In the event a Settling Non'-PerfOrming Defendant fails to
make tlmely payment under thlS Paragraph 57, such Settlmg Non-Performmg Defendant shall pay
Interest on the unpaid balance to Settlmg Performmg Defendants or as provrded under a separate
agreement between the Settling Non—Performmg Defendants and the Settlmg Performmg -
Defendants. | | |

58 Payments for F uture Resgonse Cost

o a. Settlmg Performmg Defendants shall pay-to. EPA: all Future Response Costs not’ |

inconsistent w1th the NatlonaJ Contmgency Blan. Ona penodlc basis, the United States will send

Settling Performing Defendants a bill requiring payment that includes a cost.sumrnary, setting forth-
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~ direct and indirect costs mcurred by EPA, DOJ, and their contractors. Settlmg Performing

Defendants shall make all payments: wrthm forty ﬁve (45) days of Settling Performmg Defendants’

I

. recelpt of each blll requmng payment except as otherwise provided in Paragraph 59. Settlmg
Performxng Defendants shall make all: payments reunred by this Paragraph by a certified or.

A cashler s check or checks made payable to “EPA Hazardous Substance Superfund,” and

referenctng‘ the name and address of the party making the payment, EPA Slte/Splll ID'No. 03BD,

and DOJ Case Number DJ#90-11-3-1762. Settling Performing Deféendants shall send the check(s).

. to United States Environmental Protection Agency, Superfund Payments, Cincinnati Finance

Center, P.O. Box 979076\V 'St". Louis, MO 63 197-9000, and shall send copies of the check(s) to the

, Umted States as speclﬁed in Sectlon XXV (Notxces and Submtsswns) and to the Docket Clerk

(3RC00) United States. Envrronmental Protectlon Agency, Region III 1650 Arch’ Street

: Phlladelphla, PA . 191 03 The total amount to be pa1d by Setting Performmg Defendants pursuant

" to Subparagraph 58 shall be deposrted in the Breslube Penn Special Account within the EPA

Hazardous Substance Superfund to be retamed and used to conduct or ﬁnance response actrons at

or in connectlon with the Srte, or tobe trarisferred by EPA to the EPA 'Hazardous Substance

Superfund.

b. Settlin’g Performing De‘fendants shall reimburse the Commonwealth for all rof the

: Commonwealth’s Future Response Costs-not mconsrstent with the Natmnal Contmgency Pla.n .

h

| The Commonwealth w111 send Settlmg Performmg Defendants a btll requmng payment that '

mcludes a cost ‘summary on a periodic basis. Se_ttlmg Performmg Defendants shall‘ make all

payments within thirty (30) days.of -Settling-:Perform.ing Defendants’ receipt of each bill requiring
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payment except as otherwise prov1ded in this Paragraph. The Settlmg Performmg Defendants
shall make all payments to the Commonwealth requued by thls Paragraph in  the manner descnbed
in Pa.ragraph 57.b. |

59. Setthng Performmg Defendants may contest payment of any Future Response Costs

under Paragraph 58 if they determine that the United States or the Commonwealth has made an

' ac'counting error or if they allege that a cost item that is included represents costs that are

inconsistent with the NCP. Such obj ection shall be made in writing within 30 days of feceipt of

- the bill and must be sent to the United States (if the United State’s accounting, is being disputed) or - .

the Commonwealth (if the Commonwealth’s accounting is being disputed) pursuant to Section-
?Q(Vli(Notices arid Stibmissions). Any such objection shall specifically identify the contested
Future Response Costs and the basis for objection. In the event of an objection, the Setﬂing

Performing Defendants shall within the 30 day period pay all unc_ontested Future Response Costs

' tothe United States or the Commonwealth in the manner described in Para’graph 58.
— Simultaneously, the Settling'Pei'\fonning Defendants shall establish an intérest-bearing escrow

, account in a federally-insured bank Vduly chartered in the Cornmonwealth of Pennsylvania and

remit to that escrow account funds equivalent to the amount of the contested Future Response
Costs The Settlmg Performing Defendants shall send to the Umted States, as provided in Sectlon

)O(V 1 (Notlces and Submxssxons) and the Commonwealth a copy of the transmlttal letter and

check paymg the uncontested Future Response Costs and a copy of the correspondence that

estabhshes and funds the escrow account, mcludmg, but not hrmted to, mformatlon contamlng the

| identity of the bank and bank account under whlch the escrow,account is established as well as a
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bank statement showmg the m1t1al balance of the escrow account Simultaneously with

-establishment of the escrow account, the Settlmg Performmg Defendants shall initiate the d1spute

resolutron procedures in Section XIX (Dispute Resolution). If the Umted States prevails in the
dispute, within 5 days of the resolution of the dispute, the Settling Performing Defendants shall pay'
the sums due (with accrued mterest) to the United States in the manner descnbed in Paragraph 58

If the Settlmg Perforrmng Defendants prevail concemmg any aspect of the contested costs, the

Settlmg Performmg Defendants shall pay that portion of the costs (plus associated accrued mterest)

* for whtch they did not prevail to the United States in the manner described in. Paragraph 58;

Settling Perforrmng Defendants shall be disbursed any balance of the escrow account The dispute

‘resolutlon procedures set forth in thlS Paragraph in conjunction w1th the’ procedures set forth in

‘Section XIX (Dispute Resolution) shall be the excluswe mechanisms for resolvmg disputes

regarding the Settling Performmg Defendants obllgation to reimburse the United States and the -
Commonwealth for their Future Response Costs.

60. In the event that the payments required by Subparagraph 57 are not made within thxrty
(30) dayslof the Effectiye Date or the payments required by Paragraph 58 are not made w1th1n' '
thtrty (30) days of the Settling ’Pe'rforming Defendants’ receipt of the bill, Settling'Performing
Defendants shall pay Interest on the unpaid balance The Interest to be pard on Past Response '

Costs and Commonwealth Past Response Costs under this Paragraph shall begin to accrue on the

: Effective Da'te T—he Interest onF utur‘e ReSponse Costs‘shall -begin to accr'ue on the date of the bill.

The Interest shall accrue through the date of the Settling Perforrmng Defendants' payment.

Payments of Interest made under this Paragraph shall be in addition to such other remedies or
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sanctions available to Plamtlffs by virtue of Setthng Performlng Defendants fallure to make timely -

payments under this Section mcludm_g, but not limited to, payment of stipulated penalties pursuant

to Paragraph 75. The Settling Performing Defendants shall make all payments fequired by this

Paragr_aph in the manner described in Paragraph 58.

XVIL INDEMNIFICATION AND INSURANCE |
61 a. The Umted States and the Commonwealth do not assume any 11ab111ty by entermg
into- thls agreement or by virtue of any destgnatxon of Settlmg Performlng Defendants as EPA’

authonzed representatives under Sectlon 104(e) of CERCLA Settlmg Performmg Defendants

'shall mdemmfy save, and hold harmless the Umted States the Commonwealth and thelr ofﬁclals

“agents, employees, contractors subcontractors, or representatlves for or from any and all claims or -

caUSes of action ansmg from or on account of neghgent or other wrongful acts or omissions of

Settling Performmg Defen_clants, their ofﬁcers, dlrectors, employees,v agents, contractors,

.;subcontractors, and any persons acting on their behalf or ,unde‘r their control, in carrying out

- activities pursuant to this Consent Decree, i_ncluding,_bnt not llmited to, any claims arising from

any designation of Settling Performing D_efendants"as' EPA’S anthori_zed representatiYes under

Section 104(e) of CERCLA. Further, the Settling Performing Defendants agree to pay the United

States and the Commonwealth all costs they incur 1ncludmg, but not lmnted to, attomeys fees and

'other expenses of htxgatlon and settlement ansmg from or on account of, claims made against the

Umted States or the Commonwealth based on neghgent or other wrongful acts or ormssrons of
Settling Perforrmng,Defendants-,»- their officers, directors, employees, agents, contractors,_ .

subcontractors, and any persons acting on the_ir behalf or under their control, in carrying out
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activities pursuant to this Consent Decree. Neither the United States nor the Commonwealth shall

be held out as a party to any contract entered into by-or on behalf of Settling Performing

Defendants in carrying out activities pursuant to this Consent Decree. Neither the Settling

. Performihg Defendants nor any such contractor shall be considered an agent of the United States or

the Commonwealth. |

b The United States and the Commonwealth shall give 'Settling Performing
‘Defendants notice of : any clalm for wh1ch the United States and/or the Commonwealth plan to seek
mdemmﬁcatlon for pu.rsuant to Paragraph 6 I (a), and shall consult with Settlmg Perfomnng

Defendants prior to settling such claim. :

' 62. Settling Perforrmng Defendants waive-all claims against the.United States and the

' Commonwealth for damages or rermbursement or for set-oﬁ‘ of any payments made or to be made

to the Umted States or the Commonwealth ansmg from or on account of any contract, agreement,

or arrangement between any one or more of Settling Performmg Defendants and any person for

performance of Work on or relatmg to the Slte mcludmg, but not limited to, claims’ on account of

i

 construction delays ln addition, Settlmg Performmg Defendants shall mdemmfy and hold

harmless the Umted States and the Commonwealth with respect to any and all clalms for damages

or reimbursement ansmg from or on’ account of any contract, agreement or arrangement between .-

any one or more of Setthng Pcrformmg Defendants and any person for performance of Work on or
‘relating to the Slte mcludmg, but not lnmted to c1a1ms on account of construcnon delays
63. No later thah ﬁfteen (15) days before commencing any on-srte Work, Settlmg

Perfonning Defendants shall secure, and shall maintain until the first anniversary of EPA's
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’Cer/tiﬁcation of Qomplétion of the Remedial Action pursuant to Paragraph 53(b) of Section XIV

* (Certification of Coinpletion)] cqmprehensive, geﬁer‘él liability insurance with limits of five rhillion

dollars, combined single limit, and automobile liability insurance with limits of $SQ0,000?

combined single limit, naming the United States and the Commonwea}fh as an additional insured. |

In addition, for the duration of this Consent Decree, Settling Performing Defendants shall satisfy,

or shall ensure that their contractors or subcontractofs ;ﬁti;fy, all app}iéablg laws &nd'rcgulhtions '
regérding the provisién of wquérfs compen'sation insprahcé for all pefsoné péffqyming £he Work
Qh behalf of Séttling Perfgnning .Defendants in furtherance of this Consent DecréeL Prior to
c;)mmencement of the Work under this Coﬁsenf Decree, Settling Performing Defendants shall

pfoﬁde to EPA and the Cdmmdﬂwéalth certificates of such insurance and a copy of each insurance

‘policy. Settling Pérforming Defendants shall resubmit such certificates and copies of policies each

year on the anniversary df the Effective Date of this ConSeﬁt Decree. If Scttlitherfomiing.
Defendants demonstrate by ‘evidenée_ satisfactory to EPA and the Commonwealth that any

contractor or subcontractor maintains insurance equivalent to that described above, or insurance

. cbvering the same risks but in a lesser amount, then? with respect to that contractor or

" sub'contraétor, Settling Performing Defendants need p'fovidg: only that portion of the insurance

described above which is not maintaincd by the'confragtor or supcontrac;or. ‘
| XVIIL FORCE MAJEURE )
64. “Force majéu;e,”-fof pufpose's'of this Consent be?rcé, is 'déﬁned as any évent arising
frbm. caus_eé beyond the dbmrol of the Seﬁling Pérfonning Defg@dants, of any entity co_ntrolled by

Settling Performing‘: Defendants, or of Settling Bcrfomling Defgnddnts’ contractors, that delays or
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prevents the performance of any obllgatron under this Consent Decree desplte Settling- Performmg

: Defendants’ best efforts to fulfill the obligation. The requirement that the Settlmg Perforrmng

Defendants exercise “best efforts to fulﬁll the obligation” mcludes usmg best effo‘rts to 'antlerpate

~ any potential force majeure event and best efforts to. address the effects of any potentral force :

A

majeure event (a) asitis occumng, and (b) followmg the potential force maJ eure event such that

§ the delay is mrmmlzed to the greatest extent possrble “Force MaJeure does not 1nclude f'mancial

mablllty to complete the Work, a- failure to attain the Performance Standards, or mcreased costs.
65. If any event occ:urs or has occurred that may delay the performance of any obligatlon
under this Consent Decree, whether ornot caused by a force majeure event, the Settlmg

Performmg Defendants shall notify orally EPA's and the Commonwealth’s Project Coordmators

. or, in his or her absence EPA's and the Commonwealth’s Altemate PrOJect Coordmators In the
! event both of EPA's desrgnated representatives are unavarlable, the Director of the EPA Region 111

" Hazardous Site Cle'anup Division within forty-eight (48)] hours of when Settling Performing :

Defendants first knew that the event mrght cause a delay Within five (5) days thereafter Settling

- Performmg Defendants shall provide'in wrmng to EPA a.nd the Commonwealth an explanation and

descnpnon of the reasons for the delay, the antlcipated duratron of the delay, all actions taken or to

be taken to. prevent or rmmrmze the delay; a schedule for 1mplementat10n of any measures to be

taken to prevent or mmgate the delay or the effect of the delay, the Settling Performing Defendants' '

ratronale for attnbutmg such delay toa force maj eure event 1f they mtend to assert such a clann

, and a statement asto whether in the oprmon of the Settlmg Performmg Defendants such event

‘may cause or contribute to an endangerment to public ‘health, welfare or the environment. The
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Settling Performing Defendants shall include with any notice all available documentation

supporting their claim that the delay was attributable to a force majeure. Failure to comply with

the ahoye:r,equirements shall preclude Settling Performing Defendants from asserting any claim of

force majeure foi that event for the period of time of such failure to comply, and for any additional

delay caused by such failure. Settling Performing Defendants shall be deemed to know of any

circumstance of which Settling Performing Défendants, any entity controlled by Settling

Petjforming Defendants, or Settling Performing Defendants' contractors knew or should have

~ kmown. -

66. If EPA, upon consultation with the Commonwealth, agrees that the delay or

.anticipated delay is attributable to a force majeure event, t_he time for performance of the

obligations under this Consent Decreethat are affected by the force majenreevent will be extended
hy EPA, upon consultation with the Commonwealth, for such time as is necessary to complete
those 'obligations on an expedited basis. An extension of the time fot"’peﬁoMance of the
obhgatlons affected by the force majeure event shall not, of 1tself extend the time for performance '
of any other obllganon IfEPA, upon consultatlon w1ththe Commonwealth does not agree that the
delay or antlclpated delay has been or will be caused by a force: majeure event EPA, upon
consultation with the Commonwealth will notify the Settlmg Performmg Defendants in writing of

its decision. If EPA, upon consultation with the Commonwealth agrees that the delay is

' atmbutable to a force rnajeure event, EPA will notify the Setthng Performmg Defendants in

writing of the length of the extension, if any, for performance of the obligations affected by the

force majeure event.
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67. If the Settling Performing Defendants elect to invoke the dispute resolution procedures
set forth in Section XIX (Dispute Resoiution), they shall do'so n‘o later ~than. ﬁﬂeen (1‘5) days after

receipt of EPA's notice. In-any such proceedmg, Settlmg Performmg Defenda.nts shall have the ’

burden of demonstratmg by a preponderance of the evrdence that the delay or antrclpated delay has'

been or w111 be caused by a force majeure event, that the duration of the delay or th_e-extensron i

] - R . . : R )Il .
sought was or will be warranted under the circumstances, that best efforts were exercised to avoid

and mitigate the effects of the delay, and that Settling Performing Defendants complied with the

'requrrements of Paragraphs 64 and 65 above If Setthng Performmg Defendants carry thls burden,

the delay at 1ssue shall be deemed not to be a violation by Settlmg Performmg Defendants of the ‘
aﬁ'ected obhgatlon of this Consent Decree ldentlﬁed to EPA and the Court
XIX "DISPUTE RESOLUTION

" 68. Unless otherwrse expressly prov1ded for in this Consent Decree, the drspute resolution

. prbcedures of this Sectlon shall be the ~exclu51ve mechamsm to resolve d1Sputes ansmg under or
With respect to tlus Consent Decree. However the procedures set forth in this Sectlon shall not

apply to actions by the Umted States to enforce oblrgatrons of the Settlmg Perfonnmg Défendants

that have not been dlsputed in accordance with thlS Section. There shall be rio dlspute resolutron

- orany other Jud1c1al review of (1) EPA’s selectlon of the components of the remedy, as’ set forthin-

| the ROD at pages 38-46 Sectlon 12 “Selected Remedy,” mcludlng but not lmnted to the

Contmgent Remed1a1 Actron 1 and/or 2; (2) any refusal or fallure by EPA to declare failure of the .
WMACS or the EMBA Remedral Actlon or the FMBA Remedral Action Operatron and

Mamtenance and (3) any other matters for which thrs Decree expressly states there will be no
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dlspute resolutlon or Judrmal review.

69. Any dlspute except as provided in under paragraph 68, which arises under or w1th

respect to this Consent Decree shall in the first instance be the subject of mformal negotiations

between the parties to the dispute. The period for informal negotiations shall not exceed twenty
(20) days from the time the dispute arises, unless it is modtﬁed by written agreement of the parties |
to the.dispute. The dispnte shall be considered to have arisen when one party sends the other ~
partles a written Notice of Dlspute |

70. a. In the event that the partles cannot resolve a dispute by 1nformal negotlatlons under

the preceding Paragraph, then the position advanced by EPA shall be considered binding unless,

‘within ten E-fO) days :aﬁe:r theconclusion of the informal negotiation period, Settling Perforrning

Defendants invoke the formal dispute resolution procedures of thisSection by serving on the
Umted States and the Commonwealth a written Statement of Posmon on the matter in dispute,
mcludmg, but not lumted to, any factual data, analy51s or opinion supportmg that posmon and any

supportmg documentation relled ‘upon by the Settlmg Perforrnlng Defendants The Statement of

'Posmon shall spec1fy the Setthng Performing Defendants’ posmon as to whether formal drspute

resolution should proceed under Paragraph 71 or Paragraph 72
b. Wlthm fourteen (14) days after receipt of Setthng Perforrmng Defendants

Staternent of Posmon upon consultatlon with the Commonwealth, EPA will serve on Setthng

,Perforrmng Defendants 1ts Statement of Posmon including,. but not limited to, any factual data,

a.nalysm or opinion supportmg that posmon and all supportmg documentatlon relied upon by EPA.

 EPA's Statement;of Position shall include a statement as to,whether formal dispute resolutlon
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should proceed under Paragraph 71 pr 72 Within seven (7) days after receipt of EPA's Statement
of Positron, Settling Perforrning'Defendants may submit a Reply.

c. If there is disagreement between«EPA and the Settling Performing Defendants as

to yvhet_herﬂdispute resolution should 'proceed' under Paragraph 71 or 72, the ‘parties to the dispute

shall follow the procedures set forth in the Paragraph determined by EPA to be applicable.

However if the Settling Performing Defendarit's ultimately appeal to the Court to resolve the

~ dispute, the Court shall determme which Paragraph is apphcable in accordance wrth the standards

of apphcablhty set forth in Paragraphs 71 and 72

: 71. F ormal dispute resolutron for drsputes pertarmng to the selection or adequacy of any

_ response actron and all other drsputes that are accorded review on the admmrstratrve record under -

appllcable prmcrples of admmrstratrve law shall be conducted pursuant to the procedures set forth

in this Paragraph For purposes of this Paragraph the adequacy of any response actron mcludes
wrthout limitation: (l ) the adequacy or appropnateness of plans, procedures to 1mplement plans, or
any other items réquiring approvall by EPA under this Consent Decree; and.(2) the adequacy of the-
perfonnance of response actions'taken pursuant to this Consent Decree. Nothing in thls Consent
Decree shall be construed toallow any dispute by Settling Performing Defendantsregarding the
validity of the ROD's provrs1ons | | |

a. An admlmstratrve record of the drspute shall be mamtamed by EPA and shall

contam all statements of posmon mcludmg supportlng documentatron submltted pursuant to thls

Section. Where appropnate, EPA may allow submxssron of supplemental statements of posmon by

the parties to the dispute.
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b. The Director of the Haaardous Site Cleanup Division, EPA Region III will issue
a ﬁnal adrmmstratlve decrsron resolvmg the drspute based on the. admrmstratrve record descnbed in
Paragraph 71(a) Thrs dec1s10n shall be blndmg upon the Setthng Performrng Defendants subject
only to the nght to seek Jud1c1a1 review pursuant to Paragraph 71 (c) and (d).

c. Any admmrstratrve decrslon made by EPA pursuant to Paragraph 71(b) shall be

rev1ewable by this Court, provided that a motion for _]udlClal review of the decrsron is filed by the

Settllng Performmg Defendants with the Court and served on all Partles within ten (10) days of

'recelpt of EPA's dec_rslon. The motion shall include a description of the matter in dispute, the

efforts made by the parties to resolve it, the relief requested, and the schedule, if any, within which
the dispute rr'lus't'be reSoI.i/ed to ensure orderly impIernentation of this Consent Decree. The United
States may file a response to Settling: Perfprming Defendants‘ moti'on.A

d. In proceedings on any dispute governed by this Paragraph, Settling Performing’

Defendants shall have the burden of demonstrjating that the decision of the Director of the

~ Hazardous Site Cleanup Division, EPA Region II-I,.is arbitrary and capricious or otherwise not in

accdrdancewitl'rlaw. Judicial'revi,ew of EPA's decision lsh,all be on the administrative record
compiléed pursuant to Paragraph 71(a).

: 72. Formal dIspute're‘solution‘ for disputes that neither pertain to the selection or adequacy

.of any response actron nor.are otherwrse accorded review on the admrmstratrve record under -

apphcable pnncrples of admmrstratrve law, shall be governed by t thrs Paragraph

a. Following recerpt of Settling Perfonnlng Defendants' Statement of Position

‘submitted pursuant to Paragraph 70, the Drrector of the Hazardous Site Cleanup D1v1s1on, EPA

- 77
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Region I11, upon consultation with the Commonwealth, will issue a final decrston resolving the -

dlspute The Dlrector s dec1sron shall be b1nd1ng on the Settlmg Performmg Defendants unless

w1thm ten (10) days of recelpt of the-de01s1on the Setthng Performmg Defendants file w1th' the

Court and serve on the parties a motlon for jud1c1al review of thé decision settlng forth the matter '

in dlspute the efforts made by the parties to resolve- 1t the rehef requested and the schedule, if

any, wnhnt which the dispute must be resolved to ensure orderly nnplementatlon of the Consent

Deciee. The United States may file a response to Settling Performing DefendantS' motion. - :
b. Notwithstanding Paragraph L of Section 1 (Dackground) of this Consent Decree,

‘ judlcial' review of any dispute govemed by this Paragraph shall be governed by applicable

principles of law.

73. The invocation of formal dispute resolution procedures under this Section shall not -

A extend postpone, or affect in any way any obligation of .the Settling Perforrning Defendants under

this Consent Decree, not d1rectly in dlspute, unless EPA or the Court agrees othervnse Sttpulated
penaltles w1th respect to the dlsputed ‘matter shall continue to accrue but payment shall be stayed
pendmg resolutlon of the dlspute as prov1ded in Paragraph 82. Notthhstandmg the stay of .

payment, sttpulated penalties shall accrue from the first day of noncomphance with any apphcable

prov1s1on of this Consent Decree In the event that the Settlmg Perforrmng Defendants do not

prevatl on. the dlsputed 1ssue, stlpulated penaltles shall be assessed and pald as prov1ded in Sectmn

—
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XX (Stlpulated Penaltles)
XX. STIPULATED PENALTIES

74. Settlmg Perforrmng Defendants shall be llable for stlpulated penalties i in the amounts {

set forth in Paragraphs 75 and 76 to the Un1ted States for failure to comply w1th the requrrements .

of thlS Consent Decree specrﬁed below unless excused under Section XVIII (Force Majeure).

t

. “Comphance” by Settlmg Performlng Defendants shall mclude completion of the actlvrtres under

this Consent Decree or any work plan or other plan approved under tlns Consent Decree 1dent1ﬁed

. below in accordance w1th all appllcable requxrements of law tlus Consent Decree, and any plans or

other documents approved by EPA pursuant to this Consent Decree and w1thm the specified tlme
schedules established by and approved under this Consent Decree.
75. a. The fol_lowing stipulated penalties shall accrue. per violatio'n.per day forany .

nqncompllance 'identiﬁed in Suhparagraph b:

- Penalty Per Violation Per Day -Period of Noncompliance
$3,50000: - ls‘through 14%day ©
8500000 |15 through 30" day"
N ‘$.8 000. 00 L . 3-1“day and beyond

b. Farlure to’ comply w1th requlrements of Sectlon VI (Performance of the Work by
Setthng Performmg Defendants) Section VII (Remedy Revrew) Section. VIII (Quality Assurance

Sarn'plmg, and Data Analy51s)' Sectlon XL(EPA Approval of Plans and Other Subn'ussmns), -

' Sectlon XV (Emergency Response) and Section XVI (Payments for- Response Costs)

76, a The followmg strpulated penaltles shall accrue per vrolatlon per day for any
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noncomphance 1dent1ﬁed in Subparagraph b:

Penalty Per VwIatwn Per Day Period of Noncbmp’liance
|5 1,00000 © | 1% through 14 day

$2,00000 . |15 through 30" day

$3,000.00 - | 31% day and beyond

b, All requirements of thls Consent Decree that are not ident-i'ﬁed'in Paragraph i

72(b) of this Consent Decree.

77 In the event that EPA assumes perforxnance ofa portlon or all of the Work pursuant to
Paragraph 90 of Section X?(I (Cov.enants Not to Sue by Plamtlﬁ's),~-Sett11ng Performing Defendants
shall be liable for a stipulated penalty in the amount of $200,000. .

| 78. All penalties:shall beéin to accrue on the day after the cOmplete pe_rfermance is due or
the day a violaticn occurs, and shall continue to accrue threugh the final 'day of the cotrection of
the noncomplianee or completion of the activity. However, stipulated penalties shall not accrue:
(1) with respect toa ‘deﬁci"ent submission under Section XI (EPA Approval of Plans and Other |

Subrmss1ons) durmg the penod if any, begmmng on the 31st day after EPA's recelpt of such

submission until the date that EPA notifies Settling Performmg Defendants of any deﬁclency, )

with respect to a decision. by the D1rector of the Hazardous Slte Cleanup Dmsmn EPA Reglon i, . -

under Paragraph 71(b) or 72(a) of Section XIX (Dlspute Resolutlon), dunng the penod if any,

' begmmng on the 21st day after the date that Settlmg Perforrmng Defendants reply to EPA's

Statement of Position is received untll the date that the Director of the Hazardous Site Cleanup ~

Division, EPA Region I1I, issues a final decision regarding such dlspute; or (3) with respect to
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: _]udl(:lal review by this Court of any drspute under Sectlon XIX (Dlspute Resolution), during the

period, if any, begmmng on the 315t day after the Court s recerpt of the. ﬁnal submrssron regardmg )
: the dispute until the date that the Court i issues aflnal decxslon regardmg such dispute. Nothing
herein snall prevent the simultaneous accrual of separate penalties for separate Vidlations of this
Consent Decree. :
| 79. Follevying EPA's detennination that S‘ettling Performing Defendants' have faiied to
comply witha. requlrement of this Consent Decree, EPA may glve Setthng Performmg Defendants
written notlﬁcatlon of the same and describe the noncomphance EPA may send the Settlmg
Performing Defendant_s a written demand for the payment of the penalties. However, penalties
shall accrue as previded tn tlte preceding Paragraph regardless of whether EPA _has:notiﬁed the =
Settling. Pe'rforming Defendants of a hviplation. : |
80. All penalties accruing under. this Section shatl be -due and.payable to the United States
thhrn thirty (30) days of ,ﬂié Settling PerformingDefendants' receipt frem,EPA of a demand for
: payment of the penaltles unless Settlmg Performing Defendants invoke the. dlspute resolunon
procedures under Sectlon XIX: (Dlspute Resolution). All payments to the Umted States under this
‘ Sectlon shall be'pard by cemﬁed.or cashler s check(s) made payable to “EPA Hazardous . |
_ Substances Superfund » shall be malled to the Umted States Envuonmental Protectlon Agency, '
: Superfund Payment Cmcmnatl F inance Center, P O Box 979076 :St. Louis, MO - 63 197-9000
| shall mdlcate that the payment is for stlpulated penaltles and shall reference the EPA Reglon and

Slte/Sprll D #03BD the DOJ Case Number DJ#90-1 1-3-1762, and the name and address of the

party makmg payment. Coples of check(s) paid pursuant to thls Section, and any accompanymg

81,
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transmrtta.l letter(s), shall be sent to the Umted States as prov1ded in Section XXV I (Notlces and .
Submissions), and to the Docket Clerk (3RCOO), Umted States Envxronmental‘ Ptotectron A‘gency?i _ |
Region 111, 1650 Arch 'VStreet, Philadelph'ia,- PA 19103. | |
. 81. The paymer‘it_ of penalties shall not alter in any way Settling Performing Defendants'
obligation to complete the performance of the Work required nnder this Consent Decree.
82 Penalties shall continue to accrue as-provided in Paragraph 78 during any dispute

a. If the dtspute is resolved by agreement orby a demsron of EPA that is not

appealed to thrs Court accrued penaltres determmed to be owrng shall be pa1d to EPA w1th1n

ﬁﬁeen (,15) days of the agreement or the rece1pt of EPA's decision or order,

b. If the,dispute is appealed to this Court— and tlde,United States prevails in:'yv.hole or
in part, Settling PerfornringDefendants shall pay »all accrued penalties determined by the Conrt to
be owed to EPA within sixty (60) days of receipt of the Court's deci.sionwo'_r_ order, except as |
provrded in Subparagraph c below |

c. If the District Couxt's decrston is appealed by any Party, Settlmg Perforrmng
Defendants shall pay all accrued pena.lttes determmed by the District Coun to be owing to the -

Umted States into an 1nterest-beanng escrow account w1th1n sixty (60) days of recerpt of the -

,Court's decision or order. Penaltles shall be pa1d mto thlS account as they contlnue to accrue, at

- least every sixty (60) days. Within ﬁfteen (1 5) ‘days of rece1pt of the ﬁnal appellate court dec151on,

the escrow agent shall pay the balance of the account to EPA and'the Commonwealth or to Settling

Performing Defendants to the extent that ‘t'lteyiprevail.
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) 83 a. If Settlmg Performrng Defendants: fall to pay stlpulated penalnes when due, the

United States may institute -proceedmgs to\.collec‘t the penaltles, as welt ’as ‘interest. Setthng

t

Perfo‘rming-Defendants shall pay Interest on the unpaid balance, which shall begin to accrue on the

' date of demand ’r'na‘de-pursuant to Paragraph 89; -

~

b Nothing in this Consent Decree shall be construed as prohibiting, altering,or in .
any way hmltmg the ablllty of the Umted States to seek any other remedles or sanctlons available |

” by virtue of Settlmg Performmg Defendants v1olat10n of thls Decree or of the statutes and

regulatlons upon whlch it is based, mcludlng, but not limited to, penalties pursuant to Section

122(1) of CERCLA Provxded however, that for any partlcular v101at10n of this Consent Decree,

the Umted States shall be limited to elther demandmg stlpulated penaltles pursuant to'this Sectlon

. XX of: the Consent Decree or pursuing, ‘civil penalnes pursuant to Section 122(]) of CERCLA

except in the case of a willful v1olanon of the Consent Decree.
84 Notw1thstandmg any other provision of this Sectlon the Umted States may, inits
unrev1ewable dlscretlon waive any. portlon of stxpulated penaltxes that have accrued pursuant to -

this Consent Decree '

XXI COVENANTS NOT TO SUE BY PLAINTIFFS

Covenant Not to Sue' by, Plaintiff Umted States

85. In con31derat10n of the actlons that w111 be perfonned and the payments that will be

.made by the Settlmg Defendants under the terms of the Consent Decree, and except as speclﬁcally

prov1ded in Paragraphs 86 87 and 89 of thls Sectxon, the Umted States covenants not to sue or to

take admini‘strative ac,tlon,agalnst Settling Deﬁendants purs_uantlto.Sectlons 106'and 107(a) of B

. 83
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' CERCLA relating to the Slte As to the Settllng Performmg Defendants the covenants not to sue

set forth in this Paragraph shall take effect upon Certification of Completron of Remedlal Action

hy EPA pursﬁant to Paragraph 53(b) of Section XIV (Certification of Completion). Asito‘ the -

| Settling Non-Performing Defendants; the covenants not to sue set forth in this Paragraph shall take

effect, as to each Settling Non—Pe'rforming Defendant Vupon both of the followin'gt (i) the receipt by

EPA and the State of the payments required by Paragraph 57.aand 57.b of Secuon XVI (Payments

~for Response Costs) and (i1) receipt by the- Settlmg Perforrmng Defendants of the payments

required by Paragraph 57.c of Section XV I (Payments for Response Costs), The covenant not to.

sue Settling Performing Defendants is conditioned upon the satisfactory.performance by Settling

- Performing Defendants of their ohligations under this Consent Decree »The coyenant not to sue

7
each of the Settling Non-Performing Defendants is conditioned upon the satlsfactory performance

by that Settlmg Non: Performlng Defendant of its obhgatrons under this Consent Decree. These :

covenants ot to sue extend only to the Settling Defendants and do not extend to any other person

86 Elamtlffs re-Certlﬁcatmn &eservatrons Notwnthstandmg any other prov1s1on of this .

Consent Decree, the Umted States and the Commonwealth reserve, and tlns Consent Decree is

without prejudice to, the nght to mstltute proceedings i in this actlon or in a new actlon orto: lssue

“an administrative order seekmg to compel Settling Defendants (1) to perform further ‘response

actlons relatmg to the S1te or (2) to rermburse the Umted States or the Commonwealth for

- addltlonal costs of response if, pnor to Certlﬁcatlon of Completlon of' the Remedxal Actron

(i) conditions. at the Slte prevrously unknown to EPA or the Commonwealth,

are dlscovered, or -

84
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(ii)  information, previously unknown to EPA or the Commonwealth, is
received, in whole or in part,

and EPA determines upon consultation with the\Commonwealth tﬁat these previously unknown

conditions or information together with any other relevant information indicates that the Remedial -

Action is not protective of human health or the environment.

¢

. 87. Plaintiffs’ Post-Cerfiﬁcation Reservations. Notwithstanding any other provision-of this

Consent Decree, the United States and the Commonwealth reserve, and this Consent Decree is

. without prejudice to, the right to institute proceedings in this action or in a new action, or to issue

an administrative order seeking to compel Settling Defendants (1) tolfperform further response

actions relating to the Site or ) to reimbufse the United States or the Commonwealth for

additional costs of responsé if, subsequent to Certiﬁéation of Completion of the Remedial Action:
) conditions at the Site, previously anriown to EPA or the Commonwealtﬁ,
are disébvered, ér |
(i) - infénnation, previously unknown to EPA o/ruthe Commonwealth, is.
reééived, |
_ in Wh_ole or in part, '
and EPA dcteﬁines upon cbnsuliation with the Commonwgalth that these previously unknown‘
condiﬁdhs or this infoﬁ,na_tiém together with othef relevaﬁt_infqrmatioﬁ indicate that the Remedial |
Action is ndt“,protevi;t-jvé of hﬁxpaﬁ health or the ,envirorime‘ntL

88. For purpoSés of Paragréph 86, the information and the conditions known to EPA and

the Commonwealth shall include only that iriformation and those conditions known to EPA and the

85 -
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Commonwealth as of the date the ROD was signed and set forth in'the Record of Decision for the

_ Slte and the adm1mstrat1ve record suppomng the Record of Decision. For purposes of Paragraph
| 87 the mfonnatron and the condmons known to EPA and’ the Commonwealth shall mclude only
~ that information and those condmons known to EPA and the- Commonwealth as of the date of
' 'Cemﬁcatlon of Completron of the Remedial Actlon and set forth in the Record of Dec1s10n, the

adrmmstratlve record supportmg the Record of Dec1sron the post-ROD adrmmstratrve record or in

any’mformatron'reeelved by EPA and the Commonwealth pursuant to the re_qurrements of this
Consent Decree p‘rior to Certi'ﬁcation of Completion of the Remedi_al Action.

89. Ceneral reservatlons of rights.v -The corenants;not to-sue set forth ahove do not pertain
toan'y matters dther than those expreSSly specified in Paragraph 85. The A.Un,.ited States and the
Commonwealthvre‘s}erve, and thls "Con_sent Decree 1s withont p_rej'udice to, all.rights"against Settlin'g

Defendants with respect to all matters not expressly included within Plaintiffs' covenant not to sue.

" Notwithstanding any other provislon of this Consent Decree, the United States and the

ACommon'wealth reserve all rights against Settling Defendants with respect to:

(1) claimsbased ona failure by Settling Defendants tot meet a re(1uirement of tlns
Consent Decree

(2) llablhty arising from the past, present or future dlsposal release or. threat of
- release of Waste Materxal out51de of the Slte |

(3) habllrty based upon the Settlmg Defendants ownershrp or operatron of the Site, -

or upon the Settling Defendants transportatlon, treatment storage or d1sposal or the

arrangement for the transportatlon, treatment, storage, or dlsposal of Waste Material at or in

86
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connection wrth the Slte other than as provided in the ROD the Work or otherw13e /
» ordered by EPA or the Commonwealth after signature of this Consent Decree by the
Settllng Defendants; —
!(4) liahility'for darnages'for injury to, destrnction" of, or loss o_f namrai TesSources,
and for the costs of anyv natur_al resource damage assessments; : | o o
(5) cnmmal 11ab111ty,
(6) llablllty for wolatlons of federal or'state law whlch occur durmg or after.
.‘i'mplerne‘ntatmn of the Remedial Action; and
| R0 liability,_prior to Certification of Cornpletfon~of the Remedial Action,
for additionalresponse‘actions that EPA determines are necessary 1o achieve ,
Performance Standards but that cannot be. requtred pursuant to Paragraph 16
: (Modrﬁcatlon of the Work) |
' (8) liability for additional operable units at the'Site or the ﬁnal response action'
(9) habrhty for costs mcurred or.to be mcurred by the Agency for. Toxrc Substances .' |
A and Disease Regrstry related to the Site.
90 Work Takeover
(a) In the event EPA determines that Settling Perfornung Defendants have (1) ceased
nnplementatlon of any. portion of the Work or (n) are senously or repeatedly deﬁc1ent or 1ate in

their performance of the Work,gor A(m) are nnplementmg the Work in a mannerwhrchmay cause

i

" an endangerment to human health or the environment, EPA rnay. issue a 'wri'itten notice (“Wo’rk o

. Takeover Notice”) to the Settling Performing D'efen‘dants.‘ Any Work"Tﬂake_o'ver Notice issued by “
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EPA will specify the grounds upon which such notice was issued and will provide Settling
Performmg Defendants a penod of 10 days within whrch to remedy the circumstances giving rise

to EPA’s issuance of such notrce

(b) If, after expiration of the 10-day not_iceperiod specified in'Par'agraph 90(a),

Settling Performing Defendants have not remedied to EPA’s satisfaction the circumstances glvmg .

rise to EPA’s issuaneeof the relevant Work Takeover Notice, EPA may at any time there_after

assum_e the performance of all or 'any‘portions of the Work as EPA deems necessary (“Work

Takeover’7). EPA shall notify Settling Performing Defendants in writing (which writing may be

electronie) if EPA determines that irnplementation of a Work Takeover is warranted under this

'Paragraph 90(b)

(c) Setthng Performmg Defendants may mvoke the procedures set forth in Sectlon

, XIX (Dlspute Resolutlon) to dlspute EPA’s 1mplementatron ofa Work Takeover under Paragraph

90(b). However, notwrthstandmg Settlmg Performmg Defendants invocation of such d1spute

resolution procedures, and dunng the pendency of any such drspute EPA may in its sole discretion

'commence and continue a Work Takeover under Paragraph 90(b) untrl the earlrer of

(1) the date that Settling Performmg Defendants remedy; to EPA’s

a satlsfactron the cnrcumstances glvmg nse to EP;X’s 1ssuance of the relevant
Work Ta.keover Nottce or (n) the date that a ﬁnal dec1sron is rendered in A‘,

. accordance wrth-Sectron XIX (Dlspute Resolutron) requlrrng‘ EPA to |

' tenninate such WorkT akeover. ‘ |

(d) After commencement and for the duration of any Work Takeover, EPA shall

88
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have immediate access to and beneﬁt of any performance guarantee(s) provided pursuant to

Section XIII of this Consent Decree, in accordance with the provisions of Paragraph 5 ! of that

* Section. If and to the extent that EPA is unable to secure the resources guaranteed under any such

. performance guarantee(s) and the Settling Performing Defendant(s) fail to remit a cash amount up

to but not exceeding the estfmate_d cost of the remaining Work to be performed, all in accordance
with the provrsrons of Paragraph 51, any unretmbursed costs incurred. by EPA 1n performing Work |
under the Work Takeover shall be considered Future Response Costs that Setthng Performmg
Defendants shall pay pursua.nt' to Section XVI (Payment for Response _Costs).

91. Notwithstanding any other provision of this Consent Decree, the United States and the

- Commonwealth retain all authority and reserve all rights to take any and all response actions

authorized by~1aw.

Covenant Not to Sue by Plaintiff Cormnon\vcalth of Pennsylvania.

92. The Commonwealth covenants not to sue or to take administrative action against
Settling Defendants pursuant to CERCLA, HSCA or any other state or federal statutory or
common law, for response costs mcurred or to be incurred; for response actions, mcludmg, w1thout

limitation,‘prompt interim and/or remedial response actions; or for injunctive rehef arising from

- the identified release or threatened release of hazardous substances at the Site. As to the Settling

Perforrmng Defendants the covenants not to-sue set forth in this Paragraph shall take effect upon

Certlﬁcatlon of Completxon of Remed1a1 Actron by EPA pursuant to Paragraph 53(b) of Section

XIV (Cernﬁcatlon of Comp]enon). Asto the Settling Non—Performmg Defendants, the covenants

not to sue set forth in this Paragraph shall take effect, as to each Settling Non-Performing

8
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Defendant upon both of the followmg (1) the receipt by the Commonwealth of the payments

reqmred by Paragraph 57 b of Sectron XVI (Payments for Response Costs); and (ii) recelpt by the

Setthng Performtng Defendants of the payments requrred by Paragraph 57 c of Sectron XVI

(Payments for Response Costs). The Commonwealth’s covenant not to sue Settlmg Performing

Defendants is co‘nditioned upon the satisfactory performance by Settling Performing Defendants of’

thelr obhgatlons under this Consent Decree. The Commonwealth s covenant not sue each of the

Settling Non-Performing Defendants is condrtloned upon the satrsfactory performance by that

Settlmg Non-Performmg Defendant ofits’ obhgatlons under this- Consent Decree

XXII COVENANTS BY SETTLING DEFENDANTS

93 Covenan t Not to Su ‘Subject to the reservations in Paragraph 93, Settlmg Defendants

hereby covenant riot to sue and agree not to assert any claims or causes of actlon against the Umted

States or the Commonwealth with respect to the Site or this Consent Decree, 1nclud1ng, but not

limited to: ‘

CERCLA §§ 106(b)(2), 107 111, 112, 113 or any other provrsron of law;-

3y

- a any direct or indirect claim for reimbursement from the Hazardous Substance :

_Superfund (estabhshed pursuant to the Intemal Revenue Code 26 U.S. C § 9507) through

b. any claims agajnst the United ,States, including any department, agency or

_mstrumentahty of the Umted States under. CERCLA Sectrons 107-or 113. related to the Site, or- -

c. any claims ansmg otit of response. actrons at orin connectlon w1th the Srte

including\any claim under the Umted‘States Constitution, the’ Pennsylvama Constitution; the

Y

» Tuc'lcer Act, 28 U.S.C. § 1491, the Equal Access to Justice Act, 28 U.S.C. § 2412, as amended, or .

90
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at common 1aw. Except as} provided in Paragraph 95(a) (Waiver of Claims Against De Micronﬁs
Parties), Péragraph 95(b) (Waiver of Claims Against De Minimis Parties), and Paragraph 100
(waiver of Clair‘n—Splitting‘Defensés), these covenants not to sue shall not apply in the event that

the United States brings a cause of action or issues an order pursuant to the reservations set forth in

: Pa.raglfaphs 86, 87, 89(2) - (4) or 89(7) - (11), but only to the extent that Settling Defendants’

claims arise frorn'_the same response action, response-costs, or damages that the United States is
see_kiﬂg pursuant to tl‘le‘ appli:éable resgrvatfon. |

94 The Settling Defendants reserve, and this Consem De,c;ee is without prejudice to,
qlaim§ a'.ga&hst the United States, 'subject to the proviéions of Chapter 171 of Ti;lé 28 of :the United
States Code, for money damages for injury or loss of property or personal injury or death caused by

the qégligent or wrongful act or omission of any employeé Qf the United States while acting w1thm

~ the scope of his or her office or employment under circumstances where the United States, ifa

pﬁvate pe.rslc;n,_lwould bé liable to the claiman’,t'in aé(;ordance with the law. of the place where the
act or énﬁséion occurred. However, any sﬁchlélaim shall né} include a claim for any chmageé
cause&, in whole or in part, by thé act or omission of a,nyAperson, including any COntr,adfor, who is -
not ;cl federal employee as that te_rm.is:deﬁn‘e.d‘ in 28 U.S.C. § 2671; nor shall any such claim"

include a claim based on EPA's selection of response #ctions, or the oversight or approval of the

_Settling Perfonning“ Defendants‘ plans/br activities. The fo_rcgoing applies only to claims which are

broﬁght ~puisuant’ to any statute other than CERCLA and for whiéh,tﬁévwaiver of sovereign
immunity is found in a statute other. than CERCLA.

95, Nothing in this Consent Decree shall be deemed to constitute preauthorization ofa

91
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claun W1thm the meaning of Section 111 of CERCLA, 42 U.S.C. § 961T; or40 CFR."
§300.700(d). - -
9. a. Settling Defendants agrée not to assert any claims and to waive all claims or

causes of action thatvthey may have for all matters relating to the Sité, including for contn'bution,

 against any person where the per_scn’s liabili& to Settling Defendants w1th respect to the Site is

based solely on having arranged for disposal or treatment, or for transpcrt for disnos_al or treatment,

* of hazardous substances at the Site, or having accépted for transport for disposal or treatment 6f‘ c

' hazardous substances at the Site 1f the. matenals contnbuted by such person to the Site contammg

hazardous substances are. 2200 gallons or less Thls waiver shall not apply to any cla1m or cause of -

actlon,agamst any-person meetmg the above cntena- if EPA has determmed thatA the matenals

contributé:d to the Site by such'pet'son conﬁbuted or could contribute' signiﬁcantly to the costs of
response at the Site. This waiver also shal'lanot apply- withrespect to any defense, claxm, .ot' calise
of action that a Settling Defendant may have 'against ‘any petson'if: such persdn aSserts a claﬁnor -
cause of a'ction‘i'elating to the Site againstsu‘ch Settling Defendant.

b. Settling Defendants agree nct to assert an)t claims and ta Waiue all ctaims -or :
causes of action that they xnay have for all matters relating to the Site, including' for conu'ibuticn, :

against any pérson that has entered Ainto a‘ﬁnalfCERCLA § 122(g) de mini}nis settlement with EPA

~with respect to the Slte as of the Effective Date Thls waiver shall not apply with respect to any
" defense, clalm or cause of action that a Settlmg Defendant may have agamst any person if such

person asserts a claim or cause of action relating to the Site against such Settling Defendant.

92
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XXIIL EFFECT OF SETTLEMENT, CONTRIBUTION PROTECTION

97. Except as prov1ded in Paragraph 95(a) (Walver of Claims Against De Mlcromls
Parties) and Paragraph 95(b) (Waiver of Claims Against De Minimis Parties), nothing in this
Consent Decree shall be. construed to create any rights in or grant anjr cause of action to, any
person not a Party to this Consent Decree The preceding sentence shall not be construed to waive |
or nulhfy any rlghts that any person not a srgnatory to thrs decree may have under applicable law.
Except as provided in Paragraph 95(a) (Warver of Claims Agarnst De Micromis Parties) and
Paragraph 95(15) (Waiver of Clatms' Against De Minimis Parties), each of the Parties e)rpressly
reserves any and all'rights '(inciuding, but not limited to,- any right to conuibution), defenses,
claims, demands and causes of action which each Party rnajl have with respect to any matter,
transactlon or occurrence relating in any way to the Site agamst any person nota Party hereto.

98 The Pames agree, and by entering thrs Consent Decree thrs Court ﬁnds that the
Settling Defendants are entitled, as of the EffectweDate, to protectron from contribution actions or
ciajms as proyided'by CERELA Section 1'1‘3(1)(2): 42 U.S.C. § 9613(1)(2), Se_ction' 705(c)l(2) of
HSCA,:35 P.S. §:6020.705(c)(2)§ and Section 501(a) of Act2, 35 PS. § 6026.501(a), for matters

addressed in this Consent Decree. Nothing herein shall prevent Settling Defendants from suing

~ one another for failing to comply with the terms of the existing agreement between the Settling

Performing Defendants and the Settling Non-Performi‘ng Defendants with respect to any private

: agreement_to fund the ‘Work or perform the Work or perform other obligations under this Consent

S

99. The Settling:Defendants agree that with respect to any suit or claim for contribution

93
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broug‘ht by themfor matters' related' to this Consent Decree they Wi_ll -notify' the United States and

'the:CommOnvvvealth. in writing no later than sixty (60) days prior to the initiation of such suit or

claim.

| -100. The Settling Defendants also agree that with respect to any suft or claim for
contrihution brought against thein for matterskrelated to this Consent Decree they will notify-in
writing the United States and the Commonwealth within ten (10) dgys of service of the complaint

on them. In addition, Settling Defendants shall notify the United States and the Comrnonwealth

~ within ten (10) days of service or receipt of any Motion for Summary Judgment and within ten '(10)

days of receipt of any order from a court"settin'g a case. for trial.

101. In any subsequent admuustratwe of Judlcral proceedmg mltlated by the United States

. for mjunctrve rehef recovery of response costs, or other appropnate rehef relatmg to the Slte

Settlmg Defendants shall not assert, and may not mamtam any: defense or claim based upon the

principles of waiver, res judi cat_a, collateral estoppel, issue preclusron,'clalm~spl1tt1ng, or other‘ '
defenses based upon any contention that the clmms raised by the United States in the subsequent
proceedmg were or should have been brought in the instant case; provrded howéver, that nothlng

in this Paragraph affects the enforceablllty of the oovenants not to sue set forth in Secnon XX1

‘ (Covenants Not to Sué by Plaintiffs).

XXIV. ACCESS TO INFORMATION :
102 Setthng Performmg Defendants shall prov1de to: EPA and the Commonwealth, upon

request, copres of all documents and mformatlon‘ within their _p_ossess10n or control or that of their

“contractors or agents relating to aétiVities at the Site ot to the implementation of this Consent

94
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* Decree, including, but not lirnited to, sampling, analysis chain of custody records, manifests

J
v

truckmg logs recelpts, reports sample traffic routmg, correspondence, or other documents or

' mformatlon related to the Work Setthng Performing Defendants shall also make avallable to EPA

and the Commonwealth for purposes of investigation, 1nformatlon gathenng, or testimony, their

employees, agents, or representatives with knowledge of relevant facts concerning the performance

© of the Work. -

103. - a Settling Perfo'rming Defendants may assert business confidentiality claims .
covering part or all of the documents or information submitted to Plamtlffs.under thls Consent
Decree to the extent permitted by and in accordance w1th Section 104(e)(7) of CERCLA 42 uU.S.C.
§ 9604(e)(7), or 40 C.F.R. Part 2, Subpart B. Documents ormformatlon“ determined to be
conﬁdential by EPA will be afforded the protection speciﬁed in 40 C FR. Part 2, Subpart B Ifno’
claim of conﬁdentiahty accompames documents or mformatlon when they are submitted to EPA

and the Commonwealth or if EPA has notiﬁed Settling Performing. Defendants that the documents

or infor‘rnation; are not conﬁdential, under 'the standards of Section 1 O_4(e)(7) of CERCLA, the

| public may be given access to such documents or information without further notice to Settling

Defendants.

b. The Settling Defendants may assert that certain documents, records and other

"informa'tion are privileged under the attorney-client privilege or any other,privilege' recognized by
- federal law. If the,Settling Defendants assert such a privilege in lieu of providing documents, they -
shall provide the Plaintiffs with the following: (1) the title of the document, record, or -

‘information; (2)‘the date of the document, record, or information; (3) the name and title of the

95
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author of the docurnent, record, or information; (4) the name and title of each addressee and ,
-recipient«' (5) a description of the' eo'ntents of the docnment record, or inforrnation' and (6) the
pr1v11ege asserted by Setthng Defendants. However no documents reports or other mformatlon

created ot generated pursuant to the requirements-of the Consent Decree shall be w1thheld on the |

-grounds that they are prrvrleged.

104. No claim of conﬁdentiality"shall be made with ‘respectto any data, including, but not
limited to, all sampling, analyt\ica.l-,'-rno]nitoring,-hydrogeoiogic; scie_ntiﬂc, chemieal','or engineering o
data, or any other documents or information 'evidencing conditions at or ’aroand the Site.

XXV. RETENTION OF RECORDS -
‘ 105. Until ten (10) years after the Settling Perforrning Defendants' receiptof 'EPA's‘_

notification pursuant to Paragraph 53(b) of Section XIV (Certification of Completion of the Work), -

‘each Settling Defenda.nt shall préserve and retain all non-identical copies of records a’n"d’.doc'uments

(including records or documents in electronic form) now in its possession or control or which come

into its possession or control that relate in-any manner to its liability under CERCLA with respect

| to the Site, provided, however, that,vSettling:"Defendants who.are potentially liable as-ownersor. -
: operators of the Site must retain, in addition; all documents and records that relate to, the liability of
. any other person under CERCLA with respect 10 the Slte Each Settlmg Performmg Defendant ‘

must also retam and instruct its contractors ‘and: agents to, preserve for the same period of trme' o

records (including documents or records in electronic form) now in its possession or control or

which come into its possession or control that relate in any manneér 1o the performance of the
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Work, provided, however, that each Settling Performing Defendant (and its contractors and agents)

must.ret_ain, in addition, copies of all data generated during the performance of the Work and not

~ contained in the aforementi‘oned—do‘cmnents required to be retained. Each of the above record

retention requirements shall apply regardless of any corporate retention policy to the contrary.
106. At the conclusron of this document retention perrod Setthng Perforrnmg Defendants

shall notify the Umted States and the Commonwealth at least mnety (90) days pnor to the

‘destruction of any such records or documents, and upon request by the United States, Settling |

- Performing Defendants shall dehver any such records or documents to EPA. If the United States

has not responded to Settling Performing Defendants notice prior to the time Settlmg Performmg
Defendants intend to destroy the records or documents, Settling Performmg Defendants shall

deliver all such records and documents to EPA no carlier than ten (10) days after providing an

~ additional written notice that such records and documents will be delivered, uniess EPA provides
~ otherwise after receiving such notice. The Settling Performing Defendants may assert that certain

* documents, records and other information are privileged under the atforney-client privilege or any

other privilege recognized by federal law. If the Settling Performing Defendants assert such a
privilege, they shall provide the I_’laintiff_s with the following: (1) the title of the document, record,
or information; (2) the date of the document, record, or information; (3) the name and title of the

author of the document record or information; (4) the name and title of each addressee and

" recipient; (5) a descnptlon of the subject of the document record or 1nformat10n and (6) the’

pr1v11ege.assertedr by Se_ttlmg Performmg Defendants. However, no documents, reports, or other-

information created or generated pursuant to the requirements of the Consent Decree. shall be
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withheld on the grounds that they are pr1v1leged
| 107 Each Settlmg Defendant hereby certifies md1v1dually that to the best of its knowledge

and behef after thorough i inquiry, it has not altered, muttlated dlscarded ‘destroyed, or otherw1se

‘ ‘dlsposed of any records documents, or other mformatlon (other than identical- coples) relatlng to
' 1ts potentlal liability regardmg the Slte since notlﬁcatxon of potentlal liability by the Umted States

or the Commonwealth or the ﬁllng of suit against it regarding the Slte and that it has fully

|

: comphed with any and all EPA requests for 1nformat10n pursuant to Sectlons 104(e) and 122(e) of

CERCLA 42 UsS.C. §§ 9604(e) and 9622(e), and Sectlon 3007 of RCRA, 42 U.S.C. § 6927.
- XXVL ~NOTICES AND SUBMI_SSIONS
108. Whenever, under. theternts oftlns Consent Decree, written notice is required to be

given or a report or other document is required to be sent by one Party to another, it shall be

~ directed to the"individuals at the addresses specified below, unless those individuals or their o

i

successors give notice of a change to the other Parties in writing. All notices and submissions shall

be considered effective upon receipt, unless otherwise provided. Written notice as speciﬁed herein‘ g

shall constitute complete satisfaction of any writt'en notice requirement of theConsent Decree with

respect to the Umted States, EPA, the Commonwealth and the Setthng Defendants respectlvely

As to the Umted States

.Chxef Envxronmental Enforcement Section

Envuonment and Natural Resources D1v151on )
U.S. Department of Justice =~ . . = . . .-

-P.O.Box 7611

Washington, D.C. 20044-7611

‘Re: DJ#90-11-3-1762
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Jeﬁ'ene Garcxa , ‘

Semor Assistant Regional Counisel (3RC42)
United States Env1ronmental Protection Agency
Region III

1650 Arch Street _

Philadelphja,‘ PA 19103

Asto EPA:

Bhupendra Khona (3HS22)
EPA Project Coordinator

.United States Environmental Protectlon Agency

Region III
1650 Arch Street

Philadelphia, PA 19103 o L

Linda Dietz

- Alternate EPA Project Coordinator

United States Environmental Protectlon Agency
Regloh (1

1650 Arch Street

Philadelphia, PA 19103

: Asto the Commonwealth: 2

Dawna Saunders

- ~Commonwealth Préject Coordinator
' Pennsylvama Department of Env1ronmental Protectlon

400 Waterfront Drive

 Pittsburgh, PA 15222-4745

Barbara Gunter

Alternate Commonwealth Proj ect Coordinator

Pennsylvama Department of Environmental Protectlon

400 Waterfront Drive

Plttsbq{gh PA 15222-4745

‘Leo M Brausch P.E.

Consultmg Envnronmentél Engmecr
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131 Wedgew_ood Drive .

Gibsonia, PA 15044-9795

Thomas C. Gricks

Schnader

Flﬁh Avenue Place

120 Flﬂ'.h Avenue, Suite 2700
Pittsburgh, PA 15222-3001

XXVII EFFECTIVE DATE

109 The effectlve date of this Consent Decree shall be the date upon whxch this Consent

Decree is entered by the Court, exeept ds otherwise provrded herem.

- XXVIIL RETENTION OF JURISDICTION

110 Thls Court retains. Junsdlctlon over both the sub_]ect matter of this Consent Decree and

-v the Settling Defendants for the duratlon of the performance of the terms and prowsxons of thls

A

: Consent Decree for the purpose of enabling any of the Parties-to apply to the Court at any time for

11

such further order, direction, and relief as may be necessary or appropriate for the construction or

modification of this Consent Decree, or to effectuate or enforce compliance with its terms, or to

i ~ resolve disputes in accordance with Section XIX (Dispute Resolution) hereof.

XXIX. APPENDICES

3

111 The following appendices are atta'ched to and incorporated into this Consent Decree:

“Appendlx A” is the Cost Summary for the Slte referred to in the. deﬁmtlon of “Past
‘Response Costs™.

© “Appendix B” is the Draft Easement.
“Appendix C? is the ROD.

“Appendix D” is the list of Settling Non-Performing Defendants.
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* “Appendix E” is. the hst of Settlmg Perforrmng Defendants.

" ",‘Appendix_ P is the Cqst Summary for the Site referred to in the, deﬁnition of “Past
'Response Costs”. -

’ “Appendi)t Cl” is an'—e'xample of a‘Perforr‘nance Guarantee.
“Appendlx H”is an example ofa CFO letter.

XXX. COMMUNITY RELATIONS |
112 Settlmg Performmg Defendants shall propose to EPA and the Commonwealth thelr
partlclpatlon in the commumty relatlons plan to be developed by EPA EPA will determine the

appropnate role for the Settlmg Performmg Defendants under the Plan Settlmg Performlng

Defendants shall also cooperate w1th EPA and the Commonwealth in provrdmg mformatlon

regardmg the Work to the publrc As requested by EPA Settling Performmg Defendants shall
partxclpate in the preparation of such information for drssemmatxon to the publlc and in public

meetmgs whrch may be held or sponsored by EPA or the Commonwealth to explam actlvmes at or

’ relatmg to the Site.

XXXI. MODIFICATION

113. Schedules spec1ﬁed in thrs Consent Decree for completlon of the Work may be

_ modlﬁed by agreement of the, EPA PrOJect Coordinator (upon consultatlon with the

Commonwealth) and the- Setthng Performmg Defendants All such modrﬁcatlons shall be made in’
writing." -

114 Except as otherwise provrded in this Paragraph no. mod1ﬁcat1ons shall be made to

prov151ons of this Consent Decree without written notlﬁcatlon to and written approval of the

e S
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United States, Settling Performmg Defendants, and the Court. Prior to provrdmg its approval to o
any modrﬁcatlon to the prOVlSIOIlS of thrs Consent Decree, the United States wrll consult w1th the
Commonwealth on the proposed mod1ﬁcat10n Modrﬁcatrons to the Remedxal Désign Work Plan
Remedlal Actton Work Plan, and if requtred by EPA, the Contmgent Remed1a1 Desrgn/Contmgent
Remedlal Action Work Plan 1 and/or 2 and any other plan approved by EPA under this Consent

Decree that do not matenally alter the requ1rements of those documents may be made by wntten .

agreement between the EPA Pro_]ect Coordmator aﬁer consultmg w1th the Commonwealth on the

' proposed modlﬁcatron, and theASettlmg. Performrng Defendants. Modlﬁcat_lons to»the Work,made

~ pursuant to Paragraph' 16 (“Modification of the Work™) may: be made by EPA. Nothing in this

Decree shall be d'eemed to alter.the Court's power to enforce, supervise, or approve modifications
to this Consent Decree.

XXXII ODQING AND OPPORTUNITY FOR PUBLIC COMMENT

1 15 This Consent Decree shall be lodged wrth the Court for a perrod of pot less than thirty

- (30) days for public notice and comment in accordance wrth Sectlon 122(d)(2) of CERCLA 42

US.C. § 9622(d)(2), and 28CFR.§ 50 7. The Umted States reserves the nght to wrthdraw or

' wrthhold rts consent if the comments regardmg‘the Consent Decree drsclose facts or considerations
;Whlch indicate that the Consent Decree is mappropnate rmproper or madequate Settlmg

Defendants consent to the entry of this Consent Decree wnhout further notice.

1 16. If for any reason the Court should decline to approve vthis Con_sent Decree in the form |
presented, this agreement is voidable at the .sol:e discretion of. any Party,and-'the terms of the

agreement may not be used as evidence in any:litigation between the Parties.

102




| Case 2:97-cv-01863-JFC-LPL  Document 491  Filed 09/02/2009 Page 105 of 147

United Statcs v. AK Stecl, ol ol
Wm

XXXITIL. A SIGNATORIES/SERVICE
117. Each undersigned representative ofa Settling ‘Defendant to this Consent Decree and
the Assistant Attorney Gené'raln for the Environment and Natural Resources Division of the -

Department of Justice certifies that he or she is fully authorized to enter into the terms and

‘condi-ﬁ'ons of this Consent Decree and to execute and legally bind such Party to this document.

. 118. Each Settling Defendant hereby agrees not to oppose er;try of this Consent Deoree by |
this éomt or to challenge any provision of this Consent Decree unless the ﬁnited States has
notified the Settling Defendants in writing that it no longer sipports entry of the Consent Decree.

' 119. Each Settling Defendant shall identify, on the vattache'd signatlxre-page; the name,‘
address, and telephone number of an agent who is authoﬁzeel to accept service of process by mail
on béhalf of that Party with respect to all matters ansmg under or relating to this .Consen;(. D,ec:ree.

Setthng Defendants hereby agree to accept service in that manner and to waive the formal service

requu'ements set forth in Rule 4 of the Federal Rules of Civil Procedure and any apphcable local

rules of thls Court mcludlng, but not limited to, service eofa summons The parties agree that

: Settlmg Defendants need not file an answer to the Complamt in this action unless or until the court

expressly declines to enter this Consent Decree.

XXXIV. FINAL JUDGMENT

12_(). ‘This Consent Decree and its appendices constitute thevfmal, complete, and exclusive

agreement and understanding among the parties with respect to the settlement embodied in the

- Consent Decree. The parties acknowledge that there are no representations, agreements, or

" understandings relating to the settlement other than those expressly contained in this Consent.
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Decree Upon approval and entry of this Consent Decree by the Court, this Consent Decree shall
' /
constrtute a ﬁnal judgment between and among the Umted States, the Commonwealth and the

: Settlmg Defendants The Court finds that there is no Just reason for delay and therefore enters this

N

' judg_ment asa ﬁnal judgment under Fed R ClV P 54 and 58.

SO ORDERED THIS 31st DAY OF Augist , 2009 .

Isl Joy Fl'owers Conti
Honorable Joy Flowers Conti
" United States District Judge
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T. HE UNDERSI GNED PAR TIES enter into this Consent Decree in the matter of Umted States '
v. AK Steel ijporatwn, etal., relatmg fo the Breslube Penn Superfund Site. . -

FOR THE UNTTED STATESOF AMERICA

virorimAén't'and Natural Resources Division

MARCELLO MOLLO .-

Trial Attorney -

Environmental Enforcement Section
Environment and Natural Resources Division
Umted States Department of Justlce

P.O. Box 7611

Washmgton D.C: 20044-7611

(202) 514 2757

MARY BETH BUCHANAN
'United States Attorney -
. Westem Dlstnct of Pennsylvarua

: s/Jess1ca Lleber Smolar

JESSICA LIEBER SMOLAR
Assistant United States Attorney
Western District of Pennsylvania

U.S. Post Office and Courthouse

700 Grant Street, Suite 400

Pittsburgh, PA 15219
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i

' IHE UNDERSIGNED PARTIES enter into thzs Consent Decree in the matter of Umted States _
v AK Steel Corporauon, et al., relatmg to the Breslube Penn Supetfuml Site. .

' 'FOR THE UNITED ST A TES ENVIRONMENTAL PROTECTION AGENCY

Acting Regional Admj tor, Region III
U.S. Environmental Protection Agency
1650 Arch Street i
Philadelphia, PA 19103

IWQA"« | ‘. :—3—)%0?'

¥

JUDY KATZ . N/ DATE

. Acting Regional Counsel '
-U:S. Environmental Protection Agency, Region 111

1650 Arch Street
Philadelphia, PA 19103

| . , 31209
JEFFERIE GARCIA , DATE
"MARY E.RUGALA
Assistant Regional Counsel -
U.S. Environmental Protection Agency, Region Il -
1650 Arch Street ‘

Philadelphia, PA 19103
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o FORSwartz CadillaCOMPANY, INC.:+

N Insert the Fqllawlng:

o Name: _George Hader

o 'I"xtlp: Senior Managing Director

. Address: 10400 York Road, Cockeysville, MD 21030

o .
. . - V

Agent Autllonzed to Accept Service on Bebalr of Above—Slgned Party
. » Pkm 1}7: the. Follawmg

N Name: Chelsey L. Moscati, Esquire

. Titlé' At. toi‘ney

o - Address: l_: Redwo gg S;rget, Baltimore, MD 21202

“ Telephone (410) 576—&222

w A/ _ A separute signature page must be signed by each corporation, mdmdual or other legal -

n entity that is settling thh the United States.
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-

FOR SHENANGO INCORPORATED.:* ‘

5,1@2

/ [Signature]

Insert the Follbwirig:

'Name: Gerald S. Endler .' . , - o o

Title: SenioE Vice P;e,gjdepi and General Counsel

‘Address: 414 S. Main Streetl. Suite 600, Ann Arbor, MI 48104
' Agent Authornzed to Accept Service on Behalf of Above-Slgned Party:

E Plea:e 1):pe the Following:
‘ Name: Gerald S. Endler

Title: Senior Vlce Pre31dent and General Counsel

, Address 414 S. Main s:reet, Smte 600, Ann Arbor, M 48104 L | : o
" Telephone: (734) 102-4894

*/ A separate sxgnature page must be signed by each corporation, individual or other le’gaj
enm'y that is settling with the Umted States _
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" FOR XSHELL‘ OIL COMPANY '

o
| [Mﬂfa&xg’g/ | Vo
[Signature] ~ - b

‘ Name WllhamB Plat;, il

'Tltle Senior Manager Dlscontxnued Operations

Address: 910 Lovisiana, Suite 664, Houston, TX 77002

"Agent Authorized to Accept Service on Behalf of Above-Signed Party:

A\

.Name:_ The Corporation Trust Company o

Address:, 1209 Orange Street

Corporation Trust Center
Wilmington DE. 19801

Telephone: __866/925-9916 _
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FOR QUALITY CARRIERS, INC. (Successor to 0’Boyle Tank Lines):

[ame: James A.Rakits ' : - ‘ ' , \\_/
Title: ~ Vice President, Environmental Services V o o

- Address: = c/o Quality Distribution, Inc.
o 150 E. Pennsylvania Ave., Suite 430
Downing_t0wn, PA 19335

Agent Authorized to Accept Service on Behalf of Above-Signed Party:' ‘

Name: Bonni F. Kaufman, Esq.

" Title: Attorney - '
Address: Holland + nght : R o
2099.Pennsylvania Avenue, NW . _ ' =
- Washington, DC 20006 -

 Telephone: 202-419-2547

#6291846_v1 .




- f/k/a Robertshaw Controls Company
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FOR INVENSYS CONTROLS AMERICAS

75

e

[Signature]

Insert the Fiipwing:

~ Name: Ti;hothy 1. Dolan

Title: Vice President - : N

. Address: c/o McGuire Woods, One James Centér; 901 East Cary Street, Richmond VA 23219 ~

Agent A_uﬁxofized to Acéept Service on Behalf of Above-Signed Party:
Please Type the Following: - ‘ '
Name: Timothy J. Dolan

Title: Vice President

" Address: c/o McGuire Woods, One James Center, 901 East Cary Street, Richmond, VA 23219

~ Telephone: 804-644-7791.

¥ oA separate signature page must be sngned by each corporatlon, mdmdual or othcr legal
entity that is settling with the United States .

~
N
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' . T‘ttle General Cognggl
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Zn/Remeg l 7,

Insert e Following:

A Micha'el J’. C},etfa, Esquire

Addrdsé: 345 Slxth Avenue, Srd Floor' Pittsburgh,‘l"-.ll 15222

'-_Agent Authonzed to Accept Service on Behalf of Above-SIgned Party

Please 1)»p¢ the Fallowing

N'gm'e: Michael J. CetrgLEsqulre -

T‘lﬂe General Counsel

Addmess 345 Slxth Avenue, 3rd Floor, Plttsburgh PA 15222

-‘Telephone '412-566- 5245

Page 142 of 147

) : A separate sxgnature pagc must be signed by each corporatlon, mdmdual or other legal

. entity that is settling thh the United States.
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- FOR PENNZOIL—QUAKER STATE COMPANY

S f@;‘ it J __”__

[S:gnamre]

Name:__ b\lttlla.md Kecords

: Vice President A
Title: Supply Chain Operations -
' TNZON GIUaKer 1
~ Address: DBA SOPUS Products .
o0 Milam Street

Houston, Tx 117002

Agent Authorized to Accepf Service on Behalf of Above-Signed Party:

" Name: The Cotporation Trust Company

Address: 1209 Orange Street

Corporation Trust Center
Wllmmgton DE 19801

Telephone:__ 866/925-9916 _
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. Fal "

FOR Port Authority of Allegheny County

[Signature]

Insert the Following:

Naime: vMic_hael J. rget?a, Esquirer'

) Title: __General Counsel

Address: 345 Sixth Avenue, 3rd Floor, Pittsburgh,‘PA 152_22

l ~Agent Authorlzed to Accept Servnce on Behalf of Ahove-Slgned Party

Please’ mn the Folloving: g : ‘ ’ .

. Name: Michael J. Cetra;Esquiée

‘Tltle General Counse}'

Address: 345 Slxth Avenue, 3rd Floor, P1ttsburgh PA 15222

-Telephone 412-566- 5248

¥ A separate sighaﬁxie page must be signed by each corporation, individual or other legal
. entity that is settling with the United States.

NE
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- FOR PENNZOIIrQUAKER‘ STATE COMPANY

P z@/ e

 [Signature] —

Name: _ thha.mC Records

_ Vice President .
Title: Supply Chain Operations
uaKer Sany
Address: DBA SOPUS Products
100 Milam Street

Houston ;T 17002

Agent Authorized to Accept Service on Behalf of Above-Signed Party:

Name:._ The Corporation Trust Company

Address:_____1209 Orange Street -
Corporation Trust Center

Wilmington DE 19801

Telephone: ___866/925-9916
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United States v. AK Steel, et. al .
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]

FOR: PARR OF VlRGiNIA, INC.T/A
T/A COURTESY CHRYSLER/JEEP
FORMERLY T/A: COURTESY AMC/JEEP

h—

Signature’ _ r

Name Chnstopher Zourdos

* Title: President

Address: 75 S KO(‘}.\IN.E. f1¥-€ goenw\u.e SN,

3085'?’ .

_Agent Authorized to Accept‘ Service on Behalf of Above-Sig_ned Party:

Please Ijrpe‘ the Following:

‘Name:

Title:

Address:

‘Telephone:

LA
.

Page 140 of 147

) A separate signature page must be signed by each corporatlon mdxwdual or other legal

ent1ty that is settling thh the United States.
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FOR Park Cifcl_e Motor Company f/d/b/a
Legum Chevrolet ‘

- [s:gnatur‘e]’ | '
"Name /"1(7; A3 :T me« &y

N

. Title —TAe AeSvLe"

Addwss /f;? frr/'*tldWA- &;»7 Su./!/‘/”
. Balh. MD. 2120F

Agent Authorized to At:cébt ser&iée on Behalf of Above-Signed Party:
'Please Type the FolléWing:‘

7 ﬂanie:

Title:
- N

Address:

Telephbnc:

R

¥ A sepaxate signature page must be. s1gned by each corporation; mdmdua] or other legal
entity that is settlmg w1th the Umted States :




Title: " President

Title: - Attomey

” Telephone 4107444967
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FOR: The OWL CORPORTION

/M%%

Address: _1900 Graves Court, Dundalk, MD 21222

’

Agent Authorized to Accept Service on Behalf of Above-Signed Party:

: Please J}pe the Following'

A Name ManreenE Murphy, Esqmre

Address l4 North Rollmg Rd., Catonsvnlle, MD 21228

¥ A separate signature page must be sxgned by each corporation,. mdmdual or other legal

entity that is settling with the United States.



Filed 09/02/2008 Page 137 of 147

- Document 491'

Case 2:97-cv-01863-JFC-LPL

sved Maryland corporation

e¢tor

i

Kaier,
1timore

¢ on Behalf of Abovc-sw Party:

3

Baltimore, MD 21202

rimes & Shriver .

108
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As. “Aptho fized Dir

7o Oper

- 120 E.. B

m be signed by each corporation, individu of other legal -
§ scttling with khe United States. S A
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FOR JERRY’S CHEVROLET, INC.:

[Signature] ,
Name: Gail Wallace

Title: ? Secretary and Treasurer

Address: 1940 E. Joppa Road
‘ . 'Baltimore, MD 21234-

Agent Authorized to Accept Service on Behalf of Above-Signed Party:
Name: . Lloyd D. Lurie

 Titl:  Attorney

Address: - 200 E. Lexington Street, Suite 1300
. . Baltimore, MD 21202 ‘

» _Telephone: -410-837_-8000

Sa0d s b

M
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s
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U

FOR J. C. Penney Corporation, Inc, flk/a J. C. Penney Company, Inc

yra

[Eénature] o

'Name: Aman Zahiruc!din

Title: Senior Counsel _
Address: '], C. Penney Coxjporation, Inc.
) 6501 Legacy Drive, MS 1119
Plano, Texas 75024-3698
Agent Authorized to Accept Service on Behalf of Above-Slgned Party:
Please Type the. Following
Name: Aman Zahirud_din

Title: Senior Counsel

- Page 135 of 147

Address: J. C. Penn‘ey Corporation, Inc., 6501 Legacy Drive, MS 1 1'19,‘ Plano, Texas 75024-3698

Telephone: (972) 431-1256

entity that is settling with the United States.

* A separate signature page must be signed by. each corporatxon individual or other legal
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Unmdsmesv AKSteel,etal

Nmﬁé: 'l'immth Gordos

Title: ymm@m S - B
Addmwmw_&&_&u |

Agent Authorized to Accept Service on Behalf of Above-Signed Party:
| 'sze Type the Follawlng
Neme: _ng&@m '
Title: __ Vice A'I_"m'dgm- -
Ad@: P.O. ngg. '313, Aggm‘Sn;éet, Mchg; Rocks, PA 15136
Telephone: 412-331-9410 . L

f/- A scparate signature page must be sugned by each corporatlon, individual or other legal i
: entity that is settling thh the United States. ' '
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FOR GORDON TERMINAL SERVICE CO., A DELAWARE CORPORATI@N:
 Signatiae] 0
Name: MQQ__
Tlﬂe___Ji_E&L_L_ R .
Addrws Q E_o_zg ) AEQQ._ELMQ_@QL__K&_EA-_LLQ
" Agent Authorized to Aécept Service on i!ehalf of Above-Signed Party: ‘
Please Type 'thevFolloMng:v ‘ ' : o ‘ ‘
* Neme:__Timothy H. Gordon_
Title: __Xngg_Pmldgm_
] Street, McKees Rocks, P
Te'xephqne: 412'-33 1-9410
¥ A separate sngnature page must be sxgned by each corporation, mdmdual or other legal . -
entxty that is seitling W1th the United States. . P
2 i
i
*' t




Case-2:97-c\/-01863-JFC-LPL Document 491  Filed 09/02/2009 Pag'e 132 of 1'47\",

United Statas v. AK Steel, et. al : , o
Remed| lial Action Consge! ] ) : - -

FOR GENERAL ELECTRIC COMPANY:

j//ﬂ%f‘

. [Szgnature]
N,ame.‘ o Todd Wyman
Title: ' Vlce Presxdent Glebal Supply Chain.
Address: 2901 East Lake Road

. Building 14-5
Erie, PA 16531

Agent Authorized to Accept Service on Behalf of Above-Signed i’ﬁrty:

Please T}pe the Following:
Name: . ‘Russell S. Wamer Esquire
Title: -~ Attomey for General Electric ‘Company

Address: MacDonald, lllxg,AJones &Bntton LLP
100 State Street, Suite 700 - o : |
Ene, PA 16507-1459 : ‘ ‘ .
Telephone (814) 870~7759
4 ,/'

*. A separate signature page must be sngned by each corpora'uon, mdmdual or other legal
enuty that is settlmg with the United States

1125332




Case 2:97-cv-O1863—JFC-LPL_ - Document 491 - Filed 09/92/2009 Pagé 131 of 1‘47' '

United States v. AK Steel, et. al
Rermedial Design/Remedjal Action Consent Decree

' FOR: Environmental Oil, Inc.

oy qﬁ//cs

[Signamre]
Name Al Stam
( Tltle lndemmtor

Add'rqss: c/o Authorized Agent (ses below)___

'Agent Autholjized‘ to Accept Service on Behalf of Above-Signed Party:

Please Type the Following:' SR | ‘ ’ : S

- Name: ___Christopher Staiti o ' ' . h

Title: ___Attorney for Indemnitor

Address: ©  Stevens.& Staiﬁ, LLP
' 1401 Madison Park Drive
Glen Burnie, Maryland 21061 -

Telephone: ___"(410)787-1123 ___

¥ A separate signature page must be stgned by each corporahon, mdwxdual or other legal
-entity that is settlmg with the Umted States.




Case 2:97-cv-01863-JFC-LPL Documerit491  Filed 09/02/2009 Page 130 of 147

Unlted Stotes v. AK Stee), ot. al
g Adml Consent

' FOR DTC Environmental Servlces, Inc.

- Che /%%

; [g"mraj

. Insert the Following:

. Neme:_J AMES R Qeeol Je
> Title: PffSlD{’w\

. Address: Q567 (enige- /4ﬂi£‘/a 724
/\/f’tc'e’// Wl/ .9&/’-5 414

. Agent Authonzed to Accept Service. on Behalf of Above-Signed Party

" . Please Type the Falmtng

»  Name:

»  Title:

w . Address:
: Telephone;

= ¥ . Aseparate signature page must be signed by each corporation, mdmdual or other legal
- entity that is settling w:th the-United States. .
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Case 2:97-¢v-01863-JFC-LPL  Document 491  Filed 09/02/2009

. WMVMM&.N ‘
. } Bol Actic

' FOR DEVON ENERGY CORPORATION:

ﬁd.t.CS 7—.,/.»\- ‘

ISt l
Name: , L@_cjoa C: Taylor
; :

Title: ecutwer Presi General Counsel

Address: Devon Engzgy Comoﬁﬁon

. 20 North B&M oadw 7
Oklahoma Cxtv Oklahoma 731 02

Agent Authonzed to Accept Service on Behalf of Above-Signed Party

Please Type the Following:
Name: _The\Com‘ oration Trust Company'
Title:

. Address:© 1209 Orange Street

Wilmington, DE 19801

Telephone: 302 658-7581

Fax: 302:655-5049

Page 129 of 147

b A separate sxgnat\n'e page must. be s:gned by each eorpomuon, mdmdual or other legal

entity that is settling with the United States.




 Case 2:97-cv-01863-JFC-LPL  Document 491 Filed 09/02/2009 . Page 128 of 147

* Name: Howard R. Elliott

' Title:

R,

FOR: CSX Tran rtation Inc. * -

7J_~9Q %

\ ISlgnalumj

Insert the Following:

Title: VP Pubhc Safety & Envn'nnment

Address: 5 ()0 Watex Su‘eet_., 1275, Jacksogvnlle, FL 32202

Agent Authorized to Accép_t'Service on Behalf of Aboﬁe-Sig_‘ned Party:

Please bpc the Follawmg

Name: Carl B. Everett, Bsq.

~ Partner

Address: Centre Square West, 1500 Market St., 38th F1. Philadelphia, PA 1910}

Télephone: {215) 972-7171

M) A separate sngnature page must be signed by each comoxatlon, indivicual or other legal
ennty that is settlmg with the United States. \
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Case 2:97-cv-01863-JFC-LPL  Document 491 ' - Filed 09/02/2009 'Pagé 127 of 147

Unmsnmv AKM at- nl

FOR: CROUSE FORD SALES INC.

Name: Kenmeth D. Crouse ;
Title: - President

Address:. 11 Antrim Boulevard
S . Taneytown, MD 21787

Agent Authorized to Accept Service on Behaif of Above-Signed Party; -

Please Type the Follawing:
Na:tie: Kenneth 1, Crouse
Title: Prosidont

J

Address: 11 Aﬁtrim Boulevard
Taneytown, MD 21787

- Telephone: 410-756-6655 ‘

& A separate sxgnature page must be signed by each corporatwn, mdwndual or other legal'
entity that is scttlmg with the Umted States.




Case 2:97-cv-01863-JFC-LPL  Document 491 Filed 09/02/2009

Ve

/

Unnedsntesv AKSteel et al
: al Actio

FOR: CONTINENTAL TIRE NORTH AMERICA, INC.

/Z/ %?W

[Signature]
_‘Name: George R. Jurch, lII
Titie: B General Counsel and Secretary .

' Add.ress , 1830 Machlhan Park Dnve
: . Fort Mill, SC 29707

~

Agent ‘A.nthoriz_edv to Accept Service on Behalf of Above-Signed Party:

Pleése Type the Following:
Name: . C'I_“Corpo’raﬁion
Title: Process Agent

Address: 116 Pine Street
Suite 320 -
 Harrisburg, PA 17101

Telephone: ~ 717-234-6004

Page 126 of 147

*/ A separate sngnature page must be sngned by each corporatxon mdmdual or other legal

ermty that is settlmg with the Umted States




Case 2:97-cv-01863-JFC-LPL - Document491  Filed 09/02/2009 Page 125 of 147 -

Conébij_dated Rail Corporation
FOR _ _____ COMPANY, INC.:*

Insert the Following:

Name: Jonathan M, Broder

Titl@: VP-General Counsel & Corp. Secretary

1717 Arch Street, 32nd Floor
Address: Philadelphia, PA - 19103

Agent Authorized to AcceptvService on Behalf of Above-Signed Party:

Please Type the Following:

Name: Jonathan M. Broder

Title: VP—(‘;eneral'.Counsel‘ & Corp. Secretary
1717 Arch Street, 3Z2nd Floor
Address: Philadelphia, PA 19103

Telephone: _215-209-5020

* A scparate signature page must be signed by each cor porauon, mdmdual or other legal
entity that is settlmg with-the United States.

jo7




Case 2:97-cv-01863-JFC-LPL " Document 491 - Filed 09/02/2009 - Page 124 of 147

Unhod Statss v. AK Steoi, et al . . . o

'FOR TEXACO'INC..:

v[Szgnature]

© Name: Kathryn L Beek
'me : Asslstant Secremry

Address: |
Son Ramon CA‘ qq5g5

A"gent‘Authorlzed to A(_:cept Serv_lce on Behalf of AbovciSigned Party§
- Please Type the Following:
Name: Qorpomﬁoh Service Company

Title:

Address: 2704 Commerce Drive, Harrisburg; PA 17110

Teléphone: 800 222 2122

. A separate sxgnature page must be sxgned by each corporatton, individual or other legal
entity that is settling with the United States.

A
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Case 2:97-cv-01863-JFC-LPL  Document 491

Uniod States v. AK Sieel, 6. al
* Remedial Design/Remegial Action Consent. Cuciew

FOR CHEVRON U.S.A. INC.:

[Signqtiirel ' . R
Name ‘ Kathrm L. Beck
Title: . . AsdstantSeeretary

Address: (.00 69Jmo\er~ Canuon Rd.
' 5an Ramond(‘_A O]L«‘ggs

* Filed 09/02/2009 ‘Page 123 of 147

Agent Authonzed to Accept Servnce on Behalf of Above-Slgned Party

Please Type thg Following; -
. Name: Cdrpomtion,Servjce Company

Title:.

' Address 2704 Commerce Drive, Harrisburg, PA 17110
Telephone: 800 222 PP I

*/ A separate sxgnature page must be signed by each corporation, mdmdual or other lega.l

entity that is seulmg, with the Umlcd States.
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Case 2:97-cv-01863-JFC-LPL.  Document 491 . Filed 09/02/2009 Page 122 of 147

'

Med&nland&'&'ml.dnl T i 7 ) . o

DMQ1MeFm%wm?

| lNax'ne: /U KM/eélf(sz: o : A - |
* Title: Q‘e s»oq,wdﬁ _ , o 5 .

Address: 447 James Parkway
- Heath, Ohio 43056

: Ageizt Authorized to Accept Service on Behalf of Above-Signed Party:

. Please Type the Following: -~ B , : _ o B
Name: Frank J, Reed Jr ' ’
(0.5, CE 0055235 — , \ /
Title: . Attornmey at Law , . ' . - ) i

‘Address: 41 South High Street, Suite 2600
-~ Columbus, URI6 437215 ’ ' ’ :
Telephone: (614) 223-0304 A .

LA

M A separate sngnature page must be signed by each corporation, mdmdua.l or other legal '
entity: that is settling with the United States. '
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 Toephns:

Insert the Fo / S
Nam: .%idd -%V\'Q "
Tile: fn!nJ.u.z{ 7 CDO

- Address: 504 L'Jv-;‘ﬂu\cz Puv\c /31\»4

l-’\ou stou, TY "h D"I‘\

Agmt Authoriud to Aecept Servlce on Behalf of Ahovo-Signed l'arty

rwrypcmrouamga .
Nm John C, Laager

'-Tiﬂe Ballard SQahr Andrews & ;gggrs«:ll LLP
' ,“ 1735 Market Street, Philadelphia, PA 19103

(215) 665 8500

4 .- " A separate s!gmtum page must be signed by each eorporauon, indmdua! or other Jegal

cnmythn:sseulingmﬂnthmted States,

108
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Case 2:97-cv-01863-JFC-LPL . Document 491 ‘Filéd 09/02/2009 \ Pager'1>19 of 147

. FOR______'. COMPANY,INC:*
* | AMERICAN, REFINING GROUP, INC.

. Na'mie: John 'i"rinkl‘

. Tile Senior Vice Président | R : ' . i
' Add:m 100 Four Falls Corporate Center, SuJ.te 215 L
West Conshohoaken, PA 19428 : o ’ . ' |

+  Ageat Authorized to Accept Service on Behalfof Above-Sigued Party:

g e

w  Pleass Type the Folloviug: ‘
.  Name: . Daniel P. Trocchio

o Title: Outside Counsel

Address: Henrv W. Oliver Bldg., 535 Smthfield Street

‘ Pittsburgh, PA 15222
Telephone: _(412) "355-6284

¢ s =5 ¥

v, ' ¥ Asepmtemg:atmcpagemustbes:gnedbycachcorpomhon,md:v:dnalorotherlegnl
w wutythatmsetthngthhﬂ:eUmtedSm —

108

L

— vy e




Case 297-cv-01863-JFC-LPL ™ Document 491 %609/02/2609 Page-120 0H47-~— -
B
i
s IMZFMM?
. /Al CJC k’“ﬁ
- Title . : L y
', A.ddress:i 501 \A)E.S"\’\alte ‘Pav‘: B'Od A‘ e b
. Hous;\-o“ X X 170'1,‘1
,  Agent AuﬁxorlzedtoAccept Service on BehnlfofAbove-Sngned Parly
. “Hmlypclhal’onmlm: : . i
. Name .John-C, Laager ; ) 3
Cu 'Tiﬂc' "Ballard Spahr Andrews & Ingersoll LLP -
= iﬁl’ , _41735‘ Mgrke@ St;reet, Philadelphia, PA. 19103
* redeohons: (215)  665-8500 o
2 Asepmesignannepagemnstbcsxgnadbyeacheorpormon,indivxdnaloroﬂaerlegal'. ;
" entitythaussenlmgthhtheUnitedStates ' i
ol
i
108
o I
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UnmdsmV AKSbel.etal

FOR: ALL-CLAD METALCRAFTERS LLC

‘ Naﬁ‘ie:_.h Jose Augusto P. Oiiveira )

* Tile:  President & Chief Executive Officer

" Address: 424 MorganzaRoad
‘ “Canonsburg, PA 15317

Agent Authorized to Aee’epf Service on Behalf of Above-Signed Party:

. Please Type tlne Following
Name: - Jose Augusto P Ohven'a
 Title: President & _Chlef Exeeunve Officer

Address: 424 Morganza Road
- Canonsburg, PA 15317

Telephone:  (724)745-8300

*/ A separate sxgnature page must be s1gned by each corporatlon, mdmdual or other legal
- entity that is settling with the United States.




Case 2:97-cv-01863-JFC-LPL ;Documen't 491  Filed 09/02/2009 'Page' 117 of"fi47

A

United States v, AK Stecl, et. o ‘ _ ' ' 4 , :
Bepmediol Destpn/Remedial Action Consent Decreg : : v :

FOR COMPANY, INC.:*

United St.a*te,s_SteeL_sonpomtiun_cformem-y—kﬁewn—as—un-rted—swtes bteEL, LLC‘

‘ Agent Authorized to Accept Service on Behalf of Above~Signed Party

Telephone; __ 41 2-433 ~2983

apd-USX Corporagtion)

l(nsertuh-rolto o . MN 0 )dl& "'bo

. Name: James D. Garraux
i ' N ]
Title: General Counsel and.Sr. Vice President of H

, Cabor Relations and Environmental Affairs ‘ >
Address: United States Steel Corporation '
‘ 600 Grant Street, Suite 6100

Pittsburgh, PA 15219-2800

lee Type the Fol!uwhlg
Name: Andrew G Th1 ros
Title: _ Attorney - Enviromgm-_al____m :

Address: United States Steel Corporation "
600 Grant Street, Suite 1500, - Pittsburgh, PA 15219-2800

*/ A separatc signature page must be sxgned by each corporahon, ind!v:dual or other legal |

ermty that is settling thh the United States.
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Case '2:97'-cv-01863-JFC-I‘_PLA Document 491  Filed 09/02/2009 Page 116 of 147

. IS
United States v. AK Stee, et. al _ ’
llal Action Cangent Decre

FOR: HUSSEY COPPER LTD., for and. - b
on behalf of. itself and its general pattner,
BUSSEY COPPER CORP.

<—>0~1 (\'D Z&_.Q‘Q.__, .~ Date: Ma;ch'rib ,2009

[Stgnature] )
Name: MrRoyD Mllen .~ o
Title: - President and CEO of Hussey Copper Corp,,

) General Partner of Hussey Copper Ltd.

-Address: 100 Washmgton Street : —_— , : » o
R Leetsdale, PA 15056 _ - S o

j Agont Authorized to Accept Service on Behalf of Above-Signed Party:

- Please T:vpe the Followmg L : _ ‘ b
Name:. . 'Joseph R. Brendel Esqmre ' ' A ,
Title: - ‘Counsel for Hussey Copper Lid.

Address: - Thorp Reed & Armstrong, LLP
t 301 Grant’ Street 14 Floor
Pittsburgh, PA 15219-1425
Telephone:  412:3942373
Facsimile:  412-394-2555

!

* A separate sngnature page must be signed by each corporatlon 1nd1v1dua.| or other legal
. entity that is settling with the United States.

{00376977) ) .
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Case 2:97-cv-01863-JFC-LPL  Document 491

Unmdswmv AKMO&:I

Filed 09/02/2009 Page 115 of 147

4F9R—FORBMOTGR COMPANY:

[Signature] ’

Name:  Lowisd. Ghilardi

'I‘itle Assustant Secremry

Address: 0 owE Ry Pk, a

) Agent Autborized to Accept Service on Hehalf of Above-Signed Party:

- Please Type the Following. o

Name ayldl Wmen

Txtle AMrney, Office of the @geral Counsel, Ijg;d Motor Comganx

Address -Ome Amencan Road, Room 407-A2 ,me mr- (mu

Telephone (313) 845-8476

¥/ A separate signature page must be sxgncd by each corporation, individual or other legal

entity that is settlmg with the Umted States
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Case 2:97-cv-01863-JFC-LPL = Document 491 ~ Filed 09/02/2009  Page 114 of 147

FOR: Exxon Mgbil Comoration (on behalf of itself and its current and former

subsidiaries and affiliates)* e

Signature}

Insert the Following:

‘Name: . Michael W. ‘sehwéhr \ |

“Titl'e;. Manager, Ma;or PfOJects EMEs o . S e

Agent and Attomey—m-Fact

Address: 3225 Gallows Road -
" Roorh 8B0202

Fairfax, Virginia 22037 -
‘Phoné: (703) 846-1702

Agent Authorized to Accept Service on Behalf of Abnve-Signed Party:

- Please Type lhe F ollowing:

e

Name: * Corporation Service Cémpany

Address: 2704 Commerce Drive
‘ - Harrisburg, Pennsylvania 17110

Telephone:  (717) 234-9715

A separate signature page must be s1gned by each corporatxon, individual or other legal
‘ ' entlty that is setthng with the United States.
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. Case 2:97-cv-01863-JFC-LPL  Document 491  Filed 09/02/2009 Page 113 of 147

',uwswnsvaxswnu
smedial Design/Remedial Actio

- 00978969}

FOR:_ELLIOTT COMPANY _

M%n\ / @ ' Date: March _/(; , 2009
[Signature] ' - S
Name: Wllliam K. Cox

Title: - che Presndent, General Counsel
) and Secretary ,

Address: 901 North Fourth Street
" Jeannette, PA 15644-1473

Agent Authorized to AcceptService onBehnlf of Above-Signed Party:

Please Type the Following:
- Name: | 'Josepb-R.'B‘i'énde'l, Esquire
Title: Counse! for Elliott Company
Address: ' ¢ Thorp Reed & Armstrong, LLP
| 301 Grant Street, 14" Floor o - ;
Pittsburgh, PA 15219-1425 : T

_ Telephone:  412-394-2373

Facsimile: | 412-394-2555

\

¥ A separale sxgnature page must be signed by each corporanon, mdmdual or other legal
‘ entity that is settling with the United States.



Case 2:97-cv-01863-JFC-LPL - Document491°  Filed 09/02/2009

WMS&MV‘KM“M .

FOR CBS CORPORATION:

P/f/L/‘-A

¥ { Stgnature

Name _Eg_cl Sobm.ak

- Title: Senior Vlce President & Assocmte Gen ounsel

Address: 20 Stanwix Stre lO"'Floor Pittshur PA

Agent Authorized to Accept Service on Behalf of Above-Signed Party
Plaase ijpe the Followmg , .
' Neme: _mp_r_at_l.ox_lﬁ;ervwe.___cmna_nx___

Address: f204 Cgmgg& nge, Sultg B
ﬂmb_u_rg PA 17110 .

: Telephdné: - (800) 9'27‘.9801

Page 112 0f 147

% A separate sngnamxe page must be signed by each corporation, mdxvxdual or other Iega]

entity that is settling with the United States.
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"Case 2:97-cv-01863-JFC-LPL  Document 491

-

United States v. AR Steel, e1, al
cmmalddum

'<FORAIEOAINC COBMRMKXKXNIXR

Filed 09/02/2009 Page 111 of 147

. Insert the Following:

Name:  Ronald D. Dickel -

" Title: - . Vice President

- lee 1yp¢lhe FollaMng
' Néuhe: John . Sheehan B

_ Title: Senior Attorney

Hunton & Williams .

~ Address: 951 East Byrd Street

Richmond, Virginia 23219

' Telephone: (804) 787-8150

. Address: __ 201 Isabella Street, Pittsburgh, PA 15212

. Agent Anthonzed to Accept Service on Behalf of Above—Slgned Party:

* A separate signature page must be signed by each corpora'uon, mdmdual or other legal

entity that is setthng with the United States.
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Case 2:97-cv-01863-JFC-LPL  Document491 - Filed 09/02/2009 Page 110 of 147

United States v. AK Steel, et. al '
Remedla) Design/Remedlal Action Consent Decree

FOR: AK Steel Corporation

[Signature] .
Name: David C. Horn
Title:' Senjor Vlce Prwdent and General Counsel

Address: 9227 Centre Poirite Dnve
: West Chestér; OH 45069

Agent 'Authqr_ized to Acce‘pt‘ Serviee ehBehal'f of Ab'ove—SiQne& Paftye
Iflease Type the Following: o
: Name:. joim J. Kuzman, Jr
Title: R Chief Comphance Ofﬁcer and Assistant General Counsel

Address: 9227 Centre Pomte Drive .
: West Chester, OH 45069

Telephone:  513-425- 5224

b/ A separate signature page must be signed by each corporatlon, md1v1dual or other legal

entity that is settlmg with the Umted States



. Unted States v AK Stec et ol :
ng_ WAMM Camutbm

- Case 2:97-cv-01863-JFC-LPL . Document 491. . Filed.09/02/2009 ~ Page 109 of 147

) TZHE UNDERSIGNED PARTIES enter into this Consent Decree in the matter of United States
: AK Steel Cmporatwn, et al., relating to the Breslube Penn Supetfund Site.

R T T

. Attorney for the Department

* FOR THE COMMONWEALTH OF PENNSYLVANIA, -
" DEPARTMENT OF ENVIRONMENTAL PROTECTION

2.:/}' %

. 'David E. Eberle

~ 'Regional Manager -

.. Environmental Cleanup Program
. Southwest Region

107 /
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